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TO THE 

Right Honourable 

PHIL I P 

Lord HARDWICKE, 

Baron of Hardwickb, 

Lord High Chancellor of 

Great Britain* , 

My Lord, 

TH E Cuftoms of Kent have 
a natural Claim to Your 
Lordfliip's Protedion, not only as 
a Part of that Law over, which. 
You prefide, but as they are the 

A 2 Ufages 



• * . 

Vt iKfo Dedication, 

Ufeges of a County, which, though 
on many Accounts memorable, 
glories in nothing fo much, as in 
having fent forth Your Lordfhip to 
the common Benefit of the King* 
dom* 

A Dedication may ferve to ii- 
luftrate the Charader of a private 
Patron, by afcribing to him Ex- 
cellencies that he has not, or pub> 
lifhing thofe which he really has ; 
but Your Lordfliip's eminent Vir- 
tues, and high Station have ren- 
dered the one impofUble, and the 
other unnecefTary. I have there- 
fore no other Part left, but to em- 
brace this Opportunity of pub- 
lickly teftifying my Duty to Your 
LordOiip; and 1 cannot but flatter 
myfdf, that thcfe Firfl Fruits of 

my 



• »' • * ■ 

71!fe DedicattoA (f 

Hiy Studies may meet' with a morb 
favourable Reception, from a Ktr 
verence to the Great Name under 

t 

whofe Patronage they now ap* 
pear. 

The Publick, My Lord, has 
fometimes lamented, that the high- 
eft Offices of the Law' have been 
conferred on Perfons in the De- 
cline of Life, more out of a Re- 
gard to pad Services, than the 
Expedation of future; but the 
Vigour of Your Lordfhip's Age 
and Conditution promifes a long 
Continuance of the Publick Bene- 
fits already derived from Your Ad- 
miniftration : The Happy Effeds 
of which have rendered it the con- 
ftant Prayer of all Honeft Men, 
that You may long liVe in the En- 

A 3 joyment 
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joyment of Your prefent Dignity, 
with the fame Abilities and Capa- 
city to adorn it. To which General 
Voice of Your Country I beg Leave 
to add the particular and finqerefl 
Wiihes of, 

J 

My Lord, 
Your Lord/hip's 

moji obedient^ and 
devoted Servant y 



Thomas Robinfon 
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PREFACE. 



THERE being already extant 
three Treafifes^ whofe Titles bear 
a Refemblance to the prefent^ 
the Author thinks it incumbent on him 
to fay fomething in Juftification of his 
troubling the Publick with one more. 

- Mr, Somners Inquiry into Gavelkind 
is limited to the Etymology of the Term, 
and the Original and Antiquity of the Cu- 
ilom, with a few other fpeculative Points. 
Atr. Tisry/^r is content with Treating in 
general of the Hiftory and Etymology of 
Gavelkindf without any particular Re- 
gjacd to the Kentifi^ Cudoms, to which 
^e was an entire Stranger. Nor can 
the Author better (hew the main Defign 
of tbeic two Writers to be different from 
\d^^ than by making \Ji^ of their own 

Words : 
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Word^: '* Many other Things** (fays Mr» 
Somner at the End of his Book) *' offer 
'* tbemfelves to his Difcourfe, that would 
*' treat of Gavelkind to the Full; but 
** they are^ I take it, moflly Points of. 
^' Common La^v^ which becaufe they are 
•* not only out of my Profcffion, but bc- 
'* fides my Intention too i which was to 
*^ handle it chiefly in the Hiftorical Part^ 
^' and that no further than might con- 
*' duce to the Difcovery of the Primor^ 
'* dia or Beginnings of it; I (hall not 
'' wade nor engage any further in tbc 
** Argument, left I be juftly cenfured 
•« of a Mind to thruft my Sickle into 
*' another Man's Harvcft/* And in 
like Manner Mr. Haylt^r informs the 
Reader, in his Preface,, That •• he prc- 
*' fents to his View and'Examination^ not 
•• a Law Cafe on the Tenure of Gavelkind 
*' (for that would have proved beyond the 
<« Abilities of one that confefles himfelf 
*' no Lawyer, and profefles bimfelf ig-- 
'' norant in that Pfadtice and Study) but 
•' only the Hiftory of it." 

To the Account of the Keutij^ Cu- 
fioms at the End of Mr, Lamiar^t Per^ 
ambulation of that County^ the Author 
owns bimfelf much obliged ; and bad that 

jud>>> 
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judicious Writer profeffed to have treated 
of them as fully, as the Nature of the 
Subjca would have permitted, he would 
Qot have attempted it after him: But 
as Mr. Lombard intended his only as a 
fomroary Account, fo it is, perhaps, too 
clofely confined to the Points in the Cu- 
pmal: And the Author having the 
Advantage to come after him, has had 
ao Opportunity of clearing up fome Mat- 
ters left doubtful by Mr. Lambardy and 
of rcaifying others that have the Ap- 
pearance of (a) Errors : But to avoid mif- 
Icading the Reader by any miftakcn Con- 
clufion of his own, he has given the 
Cafes diftina where there is any Dif- 
agrccment j and if he has fomctimes ven- 
tured to give his own Opinion where the 
direct Authority of the Books is filent, he 
thinks he need not caution the Reader to 
give no further Credit to it, than as it 
{hall appear to him to be reafonable. 

He believes he has omitted no Cafe re- 
lating to his Subjea to be found in any 
Book of Authority, either ancient or mo- 
dern. Nor ha^ he confined himfelf to the 



IX 
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Cafe^ already in Print, but traced the 
Matter higher than the Books, and gt^en 
the Reader all that occurs, either of IJfe 
or Curiofity, concerning thefe Cuftoms, 
in the Records of the Proceedings before 
the "Juftices in Eyre for Kent^ in the 
Reigns of Hen. 3. Ed. \. and Ed. ^. and 
before the Jufiices of Affize for the fatnc 
County in the Times of Hen. 3. Ed. 1. 
Ed^ 2. Ed. 3* and Rich. 2. In thofe of 
the Reigns of Hen. 4. and 5. he found 
nothing worthy Notice. There are like- 
wife moft, if not all, the remarkable Re- 
cords of the fame Nature, to be found 
amongft thofe of the King's Bench in 
the foregoing Reigns, and a few in the 
Common Pleas i which the Author was 
direAed to by the Indexes and Abflrafts 
of thofe Records in the Office; to which, 
as well as the Records themfelves, he 
found eafy Accefs, by the Indulgence of 
the Gentlemen employed in the Cuftody 
of them. Thefe make about a fourth of 
the Book i and, he believes, will be 
thought the moft valuable Part of it, as 
they are of an authentick Nature, and 
a Fund before unknown, and will be 
found to furnifh much uncommon Matter, 
and to illuftrate many Points left doubt- 
ful on the printed Books, and the modern 

Pradke 
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Pradice of the Country. He hopes the 
Reader will not imaghie that thefe Re- 
cords are infcrtcd as Precedents of Plead- 
ing, they being moftly oi a Time when 
the Courts of Law had not arrived at 
their Prefent Accuracy in that Particu- 
lar; and were they more cbrreft, yet as 
the Neceflity of fpecial Pleading in A£li- 
ODS for Lands is, in a great Meafure, 
ta}cen away by the modern Practice of 
trying Titles on the general Iflue inEjedt- 
ment, they could, ifufedfor that Pur- 
pofc, only fervc toencrcafc the Size of the 
Book, without any Viewof Benefit to the 
Reader. But he believes each of thefe Re- 
cords will be found to contain fome nota- 
ble Point of the Cuftoms, either confefled 
by the Parties in the Pleadings, found by 
the Jury, or adjudged by the Court. 

As there is a general Prejudice againil 
all Treatifes on Particular Heads of the 
Law, arifing frpm the ufual Publication 
of them, for the Hopes of a little Gain^ 
in a more imperfed Manner than the 
fame Perfons would otherwife have com- 
mitted them to the World ; the Au- 
thor thinks he ought, in Juftice to him- 
felf to declare that the Profit^ if any, 
to arife from the Imprefliony is entirely 

to 
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to the Bookfeller ; and if the Book proi^e 
of Ufe or Benefit to his Countrymen, bjr 
giving* them a more perfect Knowledge 
of their Cufioms^ the Author has attained 
his End^ in making that publick^ v^hich 
was originally intended for his own pri* 
vate Ufe in bis Practice* 
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C H A p. I. 

nfficatfon? af tlie CQotti gavel- 
kind. 

THE various Opinions of the An- Chtp. L 
tiquaries concerning the Etymo* 
logy of the Vt Old Gavelkind, mzf 
be comprehended under the& two 
Heads i 

I. Such ay are founded on the Nature of 
the Lands in Point of Defcent i 

Or adly/ On the Nature of the Services 
yielded by the Ltand. 

The Conjefturcs of the firft Kind are threfc| 
whereof the moft common and vulgar com^ 
pounds Gavelkind of the Words Gife eal Cyn, 
or GiVi all Kindi Kynd in ♦ Dutch fignifyinR 
a Male Chttd. Lamb. Peramb. lit. And 
his doflary to the Saxm L^ws, verba Terra 
ex/crifto. Co. Liit. 140. Dodderidge's Et^^ 
Urn Lawyer, 73. Cawelin voce. Nau Bacen^ 
of Government, Quarto Ed. 106. Verfie^ 
gan*% Reftitution of decayed Intelligencev 57^ 
DfMwrs Hift. of England 38. 
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* Svf Vbr. Semuf fays that Cjmf in dial LaD£iUM 
JfoifiestU^CUiteawbetfasrMalearFeBnle. 

2« Sir 



2 iDf tfje Ctpmoloiyp 

Book I. ft. Sir HcSpelman in his Gk>flary.iir}d€r the 
^"'■^^^^ Word Gaveletumf expounds this Term a 
little differently^ ^s derived from Gavel 
{tributum y^ dehitum) of Right belonging 
or given to, Cyn or Kynd (Joioli fuerisvel 
, genert). And in like Manner it is explained 
in Minjhew*% DidUoniry under the Word Ga- 
vclkmd. 
Form's 3. yir.fCaylor in his Hiftory of 'GaveU 

Welch Hill, kind, 'deduces the firft Part of the Name 
Edn^ 1697, ^^^^ ^1^^ ancient Britijh Word Gafael, or 
' according to the jE»^/(i{& Pronunciation <7^z- 

vely which fignifies a Tenure^ p. 26. ^6. from 
the Word GafaelUy to hold> p. 92. But is 
fomcthihg at a Lofs to account for the Ter- 
mination,, and offers with fome Diffidence 
two Derivations of it, one from the hriiifh^ 
Word Kennedh Generatio or Familia, and then 
the Compound will iniport ibe Tenure of the 
Family,, p. ^32. 147, 150. The other from 
the Saxon Word Gecynde, Kind or Sort; and 
he fuppofes that " the^y^^^^^i meeting with* 
the Britijh Gavel, and underflanding it to 
be their common Tenure added fomcjthing 
to exprefs it to their own Apprehenfions, 
which being fet together would fignifjr, and 
/• that properly enough. Genus Tenura,'' fo 
called by way of Eminence, *'' becaufe that 
*' Tenure deferved a Denomination of the 
** higheft Remark, it being, if not the only, 
" yet the moft eminent Tenure among them." 
P- I J4- • . 

But the moft natural and eafy Account^* 
i3oing Jeaft Violence to the Words, and beft 
fupported both by Reafon and Authoritv^ is 
that which is drawn frorn the Nature of thj- 

Services, 



<1 



fiDf t^e Bame of ^abelMnti. 

Services. According to this Expofitionof 
the Term, it is derived from the Saxon Word 
Gafol or, as it is otherwife written, Gavel^ 
which fignifies Rent or a Ctiftomarjr Pe^ 
formance of Hu(bandry Works ; and there- 
fore they called the -Land which yields this 
Kind of Service, Gavelkind^ that is Land of 
the Kind that yields Rent. This Derivation 
firft atteoipted by Mn Lambard in his P/r- 
amhulationy 1*1. and followed by Philipot^ in 
his Villare Cantianum p. c. Mr. Somner warnn- 
ly efpoufes and maintains with great Learn- 
ing 5 proving by a Number of ancient Re- 
cords that Gafol or Gavel was a Word of fre- 
quent Ufe among the Saxons ^ and fignified 
not only Tribute Tax or Cuftom, but alfo 
Rent in general j %\xd. that under this Term 
were comprehended all Socage Services what- 
focver which lie in Render or Feajance ; the 
Word being compounded with and applied 
to the Particulars wherein the Payment, or 
Performance of the Service confided ; as Gii- 
vel-Corn fignifying Corn-Rent, Gavel-ertb 
Tillage Service, and a Multitude of others : 
And the Tenant from whom thefe Services 
were due was called Gavelman. And Gavel- 
kind is a Compound of this V/ord. Gavel and 
Gecyndft which is Nature, Kind, Quality, 
or Condition ; and therefore the proper Sig- 
nification of the Term is Land ot that kind 
or Nature that yields Rent, Cenfual or Rent- 
Service Land in Contradiftinftion to Knight- 
Service Land, which being holden per Hie" 
rum /ervitium armorum yielded noCens, Rentj^ 
or Service in Money, Provifion, or Works. 
Sonm. CI. So that thofe Lands are in Kent 

called 




Bookl. cslled Gavelkind, which in Mhcr Countries 



^ arc difl:mgua(bed by -the Name of Socage. Mr* 

ftomn.35,49^^^^^,^ Derivation of the Word is further 

ftjpported by the Opinions of Mr. Jtf/i^ Bwr^ 

Ujtut in his Remarks on his AnceftorV 7rea^ 

tifM of At0trarciyj p. 72. and of Mr* 3^. 

Wrigbi in his IniroduStioiuto T^enunSy p. 209. 

Garelkbd a If thi$ be the true Etynnology, it is evidena 

Tenure. that Gavelkind taken in the ftrideft Scofe of 

V. Somn, ij^^ Word denotes the Tenure of the Land 

I44» *4S» Qgjjy ^^j^ auj that the Partibility and other 

Cuftonnary Qualities are rather extrinfick and 

accidental to Gavelkind than neceflarily com-* 

prehended under that Term. The ancient 

p g Charters in Mr» Sentner*s uippendiie whereby 

1 8a, 183, * Lands are granted Tenendum in Gavekkende^ 

184. or ad Cavelikendam reddendo y &c. (an £x<- 

prefllon frequent before the i8th i^V. i. bue 

aot to be* met with in any Grant iince the 

Statute ^ia Emptores terrarnm) are ftrong 

and unanfwerable Inllances in Support of this 

Opinion i the Tinendam Being the proper and 



■•*.*"*^« 



{a) It occurs in this Senfe Litt. feft. 265. Fits. BarrCs^ 
119, Prefcription^ 52. Rot. Clauf. 16 H. 3.111. 14. 
k »7 H. 3. ni, 17, k 37 Ht 3. m. 19. lA dorfo. ic 
3 Ed. I. m. 2. 34^ H* 3* Itia* Kane. rot. 1, ia dorlb. 
43 H* 3. itin. Kane. rot. ij. 55 H. 3. Itin. Kane, 
rot. 20. ibid, rot. 28. ibid. rot. ^. in dorib. rot. 7. rot* 
13. rot. 14. rot. 15. in dorfo^ rot. ^8. in dorfb. rot. 47. 
in doWV>. rot. 61. in dorfo. rot. 62. rot. 76. 7 Ed. i. 
Itin. Kane. fot. 3. in dorfo. 21 Ed. 1. Itin. Kane. 
XDt. Km dorio. rot. 23- rot« 70. vot. 5;. 6 Ed. a. 
Jtin. Kane. rot. 3. rot. 7. in dorfo. rot. 17. Mich. 13 Rlc. 
t* C. B» rot. 645. Micb. 9 Ed. 2. C. B. rot. 240. Trin. 
f 7 Eti. 3; B. R. rot. 32. Trin. 12 Ed. i. C, B. rot. 

ufual 



ttTiud Place in all Deeds for creating a tiew Oiap.I. 
or rpecifying the aid Tenure, and originally ^^''^r^ 
inferred for no other Purpofc. 

Our W riters of ihe Law indeed have not Other Signi- 
alway^ attend^ to the ftrift and original ficatiowo^ 
Senfe of «he Word, but m the common Lan- ^^ ^^• 
guage of their Books and Records from the 
earlieft Times have fpoken of Gavelkind as 
a Cuftom a and comprehend under chat Qe- 
fiotninacion the feveral Cuftoms annexed to 
Lands of this Tenure in the County of 
Km. {i) 

And 



{I) Not only the Cuftom of Partition, of which tht 
Ibii»ices are jR) numerous that they need not be cited, 
bat the f pedal Caftoms alfo are conHantly pleaded as 
Zufmrn of Gavelkind: As !• Tenancy iy the Curttfy 
in $5 H. 3, Itin. Kane. rot. 51. 7 Ed. 1, Itin. Kane 
rot 3. in dorfo, 21 £d« 1. Itin. Kane. rot. .41 • 6 Ed* 
2. Itin. Kane. rot. 17* AfT. in Com. Kane. 16 Ed. %. 
Wm. le Pede's Cafe. AfF. in Com. Kane, 17 Ed. 2. 9c 
19 Ed. 2. Robert Pykoc's Caie. AIT. in Com. Kane* 
15 Ed. 2. Alex, de Greenhithe's Cafe. AiT. in Com. 
Kane. 19 Ed. 2. Wm. de AdehuUegate's Cafe. Michf 
i3 Ric. 2. C. fi. rot. 645. Fitzh. Aid« 129. & 144. 
Co. Lit. 30. a. %4ly^ Dormer Pafc. 4 Ed. i. C. B. 
rot. 2i.Trin. 5 Ed. 2. B. R. rot. 4. AfT. in Com. 
Kane. 17 Ed. 2. Joan Helles's Cafe. Mayn. Ed. 2. 284* 
Trin. 17 Ed. 3. B. R. rot. 32* 21 Ed. 4. 54. a. Cro« 
Eliz. 125. Davies and Selby. Co. Litt. 33. b. 3^/^> 
Alienation by an Infant ^ !$» 55; H. 3. Itin. Kane, 
tot. 90. in dorfo. Mich. 11 £d, 3. B. R. rot. 
133. AfT. in Com. Kane. 47 Ed. 3. Simon Parlebien'i 
C%(e. 9 Ed. 3* 38, AfT. in Com. Kane. J3 Ric. 2. 
Peter Hamon's Cafe, xi H. 4. 33. and Wordjhip rf 
lnf«M*i^ 21 £d., I. Itin. Kane rot* 35. in <dorfo* 
Mayn. Ed. 2. 610. AfT. in Com. Kane- 7 Ed. 3. rol. 
2. iifbly, tkt Father to the Bomghy ^c. Rot* clauf. 
I B«ch. 2. m. 2* Fitzh. Prdcription^ 40. Stath. Abr. tit. 

Cuftom 




2)f m Datfou0 dfgnfficiitfons 

And the Term has by the modern Ufc 
acquired ftill a different Signification, more 
confined as to the Properties contained under 
it, but more extenfive in Point of Place, be- 
ing generally at this Day made ufe of to de- 
note the Partibility of the Land only exclu- 
five of all other Cuftomary Qualities; nor 
is Gavelkind in ordinary Speech reftrained to . 
Kentijh Lands, but equally and indifferently 
applied to all partible Lands wherefoever they 
lie (f). 

The 



Cuftom pi. 2. Dyer 310. b. ^thly. The Trial in a Writ 
of Right, 39 H. 3. Jtin, Kane. rot. 3, 4, 18, 25. in 
dorfo. and 55 H. 3. rot. 28> 29, 51, 57. in dorfo, and 
6j, in dorfo. 21 Ed. i. Itln. Kane. rot. 40. in dorfo. 
6. Inclofing of Common, Mayn, Ed. 2. 508* Whether in- 
deed the Cuftom of de^vijing was ever reputed Part of the 
Cuftom of Gavelkind 1 cannot fay, not having been able 
to trace any Footfteps of fuch a Cuftom in ancient 
Times. 

(f) By the Opinion of three Judges againft Wyndham 
in the Cafe of Wifeman and Cotton, the fpeciai Cuftams 
cf Kent are no Fart of the Cujlom of Ga'velkind, for 
that the Cufiom of Gavelkind ^ is in other Countries and 
^o^wKSy as Ireland, Wales, and many Toivns in Siilfex, 
fcarce two of ivhich Places agree in any other Cujlom hut 
that of the Defcent, i Sid, 138. 1 Lev. 80. But the Au- 
thorities juft above cited fufficiently (hcjv that the fpeciai 
Cuftoms have always been reputed Part of the Cuftom of 
Gavelkind. And with regard to the latter Part of 
this Pofition that Gavelkind is in other Countries, it 
is remarkable that although the Name of Gavelkind 
has been conftantly applied to Kentijh Lands from the 
Time of King John to the prefent, no Book or Record 
before the Time of the difgavclling Statute 3 1 H. 8. 
(on which the Queftion in this Cafe of Wifeman and 
Cotton depended) has given that Denomination to parti* 
ble Lands in any other Country, though many Cafes 

occur 



The Word rtiay pbfTibly occur in the fol- Chapel, 
loiviiig Parts of this Treatifc in each of thcfe ^ 

'» feVeral 



eczur CDiKerning fuch Lands ; but their uniform Lan- 
guage with -regard to thefe tr only,- thttt they are 
fart ale and have been peuried. Vide St^t. Walli/t 1 2 
Ed. I. Stiat. ^2 H; S/ 2'6, cbncernfng "^i/r/, feft. 35. 
Stat. 32 Hi Si 29, Itiif, RmeL 14 Ed.i. rot. 2. in ' [ 

dorfo. Rex. -Hill. 20 Ed, 3, R. R. rot.' i6a. Pitz. Pre- 
fcription^ 53. 2 Ed. 3. 12. 3 £d. 3. 38. 5 Ed. ^. 
64. 8 Ed. 3. 42. b. 9 Ed. 3. 14. b. ibid, 27. ibid. 40* 
b. 23 AiT. pi. 12. 38 Ed. 3. 22. b. Which univer- 
fal Conformity of the Books and Records in applying V. Somn- 10. 
the Term to Ken/tjh Lands, but never to make ufe of it 53« 
as to any others, could hardly have arifen from Chance, 
were the Name equally proper to both. Some of the 
Cafes go ftill farther and make a plain Diflin(5lion be- 
tween fuch partible' Iiands in other Countries and Ga- 
velkind: As Bradicnt lib. 3. 374, a. Jiatt in Ga^vel- 
kynde 'vel alibi ubi terra eft partibilis ratione terra^ 
And the fame Expreffion in Fleta^ lib. 6. c. 17. And 
in Ralph ds Colby"* ^ Cafe, 2 fd. 3. 12. concerning 
Lands of the Fee of the MarJhalL in Norfolk alledged to 
be partible, it is faid that in Ga*velkind it is not necelFa- 
ry to fhew an aftual Partition of the Lands, becaufe in 
Gavelkind the Tenements are partible by Ufage of the 
Country, but the Fee of the Marjhall is only in cer- 
tain Towns, where the greater Part of the Countr) is at 
the Common Law, and therefore neceifary to (hew thati 
the Lands had been adlually parted. So in 5 Ed. 3. 
64. a. it is faid concerning Lands of the Fee of Gelfy^ 
pleaded to be partible among the Males, that it is not 
of thefe Tenements as of Tenement in Gavelkind^ for 
in Gavelkind of common Right the Tenements arc 
partible. And in 8 Ed. 3. 42. b. concerning Lands of 
the like Nature in Saxhorn in Suffolk, it is held neceifary 
to fhew between whom they had been parted, for that 
you cannot draw the Tenements out of the common 
Courfe of Law, if you cannot fhew between whom it 
was fo ufed, unlefs you can alledge the Ufage of the 
whole Country as in , Gavelkind^ Thefe obfervations 
impeach not the Authority of the Cafe of IViJcma-n and 

Cotton^ 



* 

Book L fcTcral Senfesy according as tht Tenure, the 
Cuftoms of Kenij, or the Parttbtlity of Lands 
in other Countries are the Subjeft of the 
Difcourfe, but ftill with due Care to avoid 
all Gonfufion or Miftakes of the Meaninc:. 
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C§tt0M in the Point wi}uigti, for tho whole Conn agreed^ 
V. inf. lib. t*,that if the fpedil Cuftoms of Kmt are Part of Gavel- 
t. 5^ kind^ jet they are not a^^ed by the di^aveiling St^^ 

tatet. 
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faKtp of partible Defcentjs. 

Mo ST of the Cuftoms of this King*- Gavelkind 
dom variant from the Common Law anciently uni- 
arc founded on fome particular Points of Con- verfaK 
venicncc peculiar to the few Places wherein |P<^l°^a» o^ 
they obtain ; but that which is the Subjeft v\Seldtlanuf 
of the prefent Trcatife lays claim to a more Anglor.c.7. 
noble Original, being derived from the Uni- Locke againft 
yerfal Law of the whole World ; for anci- ^^^™^' ^^^ 
cntly all the Children being equally near ingg g^' ^7» 
Blood, and entitled to the fame AfFeftion and 
Support from their Parents, partook alike 
of the Poflcflions dcfcending from them, till 
the more refined Policy of later Ages found it 
ufcful, or, as fome may think, neceffary to 
raife Diftinftions where Nature made none. 

Before I enter into a particular Confidera- 
tion o( the Kenfijh Cuftom, it may be proper 
for the better afcertaining the Origin of Ga^ 
velkind to take a fliort View of the partible 
Defcents in other Nations, and from thence 
to deduce the Difcourfe to our own Country, 
and our own Times. 

The Defcent or SucccfTion among God's Jews. 
own People the Jews was to all the Sons, on- ^^/-p's Hifl. 
ly the eldeft had in Favour of his Primogcni- <^^«'^^'«'- 

/ •• IT^-- /•«-T-«l-» 208,209*2 10. 

Hire, as being the Beginning of his Father s gsid, de Sue- 
Strength, {Deuf. xxi. 1 5.) a double Portion to ceff. Haebr. c. 
any of the reft. And if fuch Firft-born Son 5,6,7,8, 12, 
died in his Father's Life- time, this double }3- 

CT> LiUKexu. 13^ 
*^^^" and XV. 12, 
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Book I. Portion was divided among his Rcprefenta- 
^^ w '«J tivcs. 

But the double Share of the Eldcft was con- 
fined to the Paternal PoflefTions ; for the In- 
heritance of thie Mother was divided among, 
the Sons, as was the Grandfather's Eftatc 
among the Grand Tons, in equal Proportions 
without any fuch Preference. 

The Females did not fucceed (except as 
Reprefcntatives of a Male) in the. Inheritance 
of the Father, as long as there were Sons, or any 
Defcendants from Sons in Being : But if the 
Father left only Daughters, and no Sons, they 
fucceeded equally to their Father, as in Co- 
parcenary, without any Preference of the El- 
deft to a double Portion. Numb. c. xxvii. But 
they took upon Condition not to marry ex- 
cept to one of theirown Tribe. Numb. c. xxxvi. 

In like Manner among Collaterals the De- 
fcent was to all the Brothers without any dou- 
ble Portion to the eldeft, for this only took, 
place in that Pcrfon whp was the Firft-born 
of him from whom the inheritance immedi- 
ately defcended, or his Reprefentatives. 
Greiks. In Greect all the legitimate Sons were 

equally Heirs to the Father ; but if a Man had 
no Sons, then the Inheritance was to the 
Hufbands of his Daughters j and if he had 
no Children, then to his Brothers and. their 
Children: And if none of them, then to his 
. , next Kindred, the Males bring preferred to 
the Females, and thofe on the Father's Side 
down to fecond Coufins to thofe on the J?art 
of the Mother. PetitV Leges AtticcSy c. i . ///• 
6. De Tejlamentis &? Hdereditario Jure. Hale*j 
Hiji, of the Common Law 211. Potter 'J //«- 
tiq. I VoU 174. By 



©nf fterfalitp of partf Me Defcenw. i r 

By the Law of the Twelve Tables the Chap. ir. 
Dcfcent in the Right Line was without Di- j.^^""^ ^^^ 
ftinftion of Primogeniture to all the Children J;^^;;-^^ 
whether Male or Female, natural or adopt-iib. 3. tit. i, 
cd, who remained under the Power of the 
Father unemancipated at the Time of his 
Death: And in cafe a Son was dead or 
emancipated, his Sons and Daughters came 
into the Place of their Father by Right of 
Reprefentation : And all thefe were termed/^/ 
H^tredes ; but the Grandchildren by Daugh- T^^ j^^^^ 
tcrs fucceeded not in the Place of their dead us. c. 1! 
Mothers, till admitted by the more favour- 
able Conftitutions of later Emperors. 

Nor were emancipated Children efteem- 
cd as Part of the Family with regard to the Tuft. inft. lib 
Inheritance, till in later Times the Equity ^. tit. i. par! 
of the Pr^tar mitigated the Rigour of the 9, & 14. 
Law, by admitting them to the fame Share of 
their Father's Goods, as they would have been 
entitled to had they remained yi^/ Hsredes. 

In the Collateral Line, the Law of the juft.inftjib. 
Twelve Tables divided the Inheritance a- 3. tit. 2^5, 
mongft: the next of Kin * deriving xkitxx* Agnati, 
Defcent through Males, entirely excluding 
from the Succeflion \ thofe, who could not ^ Cognati. 
make out their Kindred without the Inter- 
pofition of a Female Parent: But this Hard- 
Ihip on the Defccndants of Females was af- 
terwards in forac Meafure moderated by the 
Pratorj who admitted them to partake of 
the Inheritance in Default of Defcendants by 
Males; and at laft Jufiinian by his \\%tb 
Novel Conftituiion took away all Diftindtion 
between the J^nati and Cognali, admitting 

C 2 both 
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ModernJ/^/f. 



Germany, 



Feudal Law. 



Confuet.Feu' 
dorum lib. i • 
tit. i&8.1ib. 
2. tit. 1 1. 
Spelm. Gloff. 
fab verbo 
Feudum. 



both Sexes to take indifcriminately according 
to Proximity of Blood ; but extending the 
Right of Reprefcntation no farther thain to 
Brothers and Sifters Children. 

Inheritances in Italy rennain partible a- 
mong the Males to this Day: Nor is this 
confined to Lands only, but even to the lef- 
fer Dignities all the Sons fucceed ; as if a 
Count has twenty Sons, every one of thenn 
is called Count, and the youngeft has an 
equal Part of his Father's Lands and Goods 
with the eldeft : It is otherwife indeed as to 
the Eftates and Titles of Sovereign Princes. 

Among the old Germans the Children in- 
herited equally, as appears by Tacitus de Mo- 
ribus German': H<seredes SucceJforeJq\ Jut cuiq\ 
Uberiy &? nullum Tell amentum. Si liberi non 
funty proximus Gradus in Pojfefftone FratreSy Pa- 
truly Avunculi. And this Partible Courfe of 
Defcent ftill obtains there by the Name ot 
Landjcheutany or, as it is commonly written, 
Landjkiftan. Which Word our S^a;(7» Anceftors 
introduced into this Kingdom 5 and from 
thence is derived the Kentijh Term to JhiftL,znd. 
Lamb. Glojf. to the Saxon Laws verbo Terra 
ex f crip 0. Lamb. Peramb, 529. 

It is to the Feudal Law that the Elder 
Brothers are obliged for the Eftablilhment 
of their exclufive Right to the Defcent, in 
the Countries where it now prevails; yet ori- 
ginally e^cn by this Law in all Feuds whatfo- 
ever, proper or military as well as others, the 
Courfe of Succeffion was to all the Sons, ex- 
clufive of the Daughters, and to them equal- 
ly; until by the Conftitution of the Emperor 
Frederick honorary Feuds became indivifible, 

and 
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and as fuch, they, and in Imitation of them Chap. II. 
military Feuds in moft Countries began to <— v—^ 
defcend to the cldcft Son only." fVrighfs 
freatife on Tenures^ /• 3'- ^^^ f^^ ^he fame 
Book/?/. I75# 

The Lands in Normandy are of two Kinds, Franc$, 
fome partible in Point of Defcent, and others 
not partible; the Lands that are partible 
are Valvaforiesy Burgages ^ and fuch like, which 
are much of the Nature of our Socage Lands: 
Thefe defcend to all the Sons, or in their 
Default to all the Daughters: Lands not par- 
tible are Fiefs de Haubert and Dignities ; thefe 
defcend to the eldeft Son, and not to all the 
Sons ; but if there be no Sons, then to all 
the Daughters and become partible. Grand 
Coutumier de Normandy^ c. 26. fol. 41. b, 
/i/ii/^s Hiji. of the Common Law 215, 

And as \n Normandy y fo I believe gene- Tayl. on Ga- 
rally throughout the other Provinces of velk. 95^ 
France^ tho' their Fiefs de Haubert^ or Lands 
holdeil per Servitium Lories may be dcfcend- 
ible to the Eldeft, yet their Fiefs de Roturier^ 
the Hu(bandman's or Ploughman's Fees arc 
divifible among all the Sons. And fo it is 
in the very Metropolis of that Kingdom. 
Vide Cbopfin. de Moribus Parijior. p. 316. 
Somn. 147. 

And now after this fhort Account of 
Partible Succeflions in other Countries, I 
fhall take a Survey of the Britijh Dominions, 
and Ihew how univerfallv this Manner of De- 
fcent formerly obtained in the feveral Parts 
thereof, and the Rcafon of its Difcontinu- 
ance in moft of them. 

C 3 I (hall 
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Scotland* 



4lnfl. 345, 



Qf tlje amfquftp ano 

I (hall Hril begin with the Countries that 
have always been Strangers to the Cooimon 
Law of England, 

By the Cuftonn of the Ifland of Jir/ey 
Eftaces both real and pcrfonal are equally di- 
vided ampng the Sons and Daughters* Fallens 
Account ofjerfefi pag. 85* '' 

Whether the Preamble of the Stat, i Jac^ 
\. c. I . reciting that England and Scotland were 
antienily but one Kingdom, be true or not; 
it is certain there was formerly a wonderful 
Conformity between their Laws, as appears 
'by the old Book called Rcgiam Maje^ a tern, 
which, as it in Subltance agrees with our 
Glanville, ' and moft commonly Word for 
Word, fo it informs us, that much of the 
Socage Lands inScotland were partible anK>ng 
the Males i and for that Purpofe makes 
ufc of the vjfry Words of Glanville cited infra 
^•27. 5/ fuerit liber Scckmornnus^ tunc qui-^ 
dem dividetur Hareditas inter omnes filios^ fi 
fuerit Sacagium isf id antiquitus divifum^ i^c. 

Though Ireland was by the Ordinance of 
King John reduced under the Laws of the 
conquering Country, yet did they retain 
many of their antient Cuftoms, and amongfl: 
Spelm.Gloff. the reft, this of Partition: But the Cuftom 
VoceGavele- as it was there ufcd being of a very particu- 
lar Nature, and different in fome refpefts 
from what we meet with in almoft any other 
Country, I fhall here infert the Account 
given of it by S\v John Davis in his Report of 
this Irifh Cuftom, fol. 49. 

The Lands in that Kingdom poflefled by 
the mere Irijh were divided into feveral Ter- 
ritories or Countries, and the Inhabitants of 

every 



Ireland. 

Vid. Dav. 
37- b- 



turn. 
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«very Irifo Country were divided into fcveral Chap. II, 
Septs qr Lineages^ jn every one of which 
there was a Chief called Canfinny, or Caput 
C0guati$nis [the He^d of the Clan] aod all 
the * inferior Tenancies in thefe Irijb Ter- 
ritories were partible anoong the Males in 
Gavelkind J but the Eftate which thefe infe- 
rior Tenants had in Gavelkind was not an 
Eftate of Inheritance^ but a temporary or 
tranfitory Poffe/fipn; for thefe .Lands of 
the Nature of Gavelkind were not partible 
among the n«ict Heirs Males of him that died, 
but among all the Males of this Sept or 
Clan, in thi$ Manner: Tht Canfinny or Chiti 
of the Sept (who was generally the oldcft 
Mw ^n the S^pt) m^de all thefe Partitions 
according to his Difcrietion. This Canfinny 
after the Death of every Terre-tenant, who 
had a competent Portion of Land, aflfembled 
all the Sept or Clan, and having put all their 
Poffeflions in Hotchpot made a new Parti- 
tion of the Whole j in which Partition he 
did not adign to the Sons of him, that was 
dead, tlie Share that their Father had, but he 
allotted to every one of the Sept according to 
his Age a better or larger Purparty. 



* But ercry Seigniory or Chiifry in thefe Countries, to- 
gether with the PoiTtion of Lands! which paffed with it, 
were of the Nature and Tenure of Taniftry, the Cuflom 
of which was that Caftles, Manors, Lands, ^c. of 
that Nature ufed to defcend S enter i &f di^nijjimo *viro 
fanguinis ^ Cognominis of the Perfon dying feifed : And 
that the Daughters of fuch Perfon fo dying feifed were 
not inheritable. Which Cuftom was 5 Jac. J. held 
unreafonable and voi4. The Cafe of the Tanljiry^ Davis 
29. 

C 4 Thefe 
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Book I. Thcfc Shares or Purparties being fo allot* 
ted and afligncd, were poflefled and enjoyed 
accordingly till a new Partition was made, 
which at the Difcretion or Will of the Can- 
Jinny might be on the Death of any inferior 
Tenant. And fo by reafon of thefe frequent 
Partitions, and Tranflations of the Tenants 
from one Share to another, all the Pofleffions 
were incertain; and this Incertainty was the 
Caufe that no Civil Habitations were erefted, 
nor any Inclofure or Improvement made of 
Lands in the Irijb Countries where this Cu- 
ftom of Gavelkind was in ufe. 

Nor did this Cuftom differ from the Ken- 
tijh Gavelkind only in the Manner of Parti- 
tion, but likewife in three other Points, 
I. By this IriJb Cuftom of Gavelkind Ba- 
ftards had their Purparties as well as legiti- 
mate Children : a. * Daughters were not in- 
heritable, tho' their Father died without If- 



• This Exclufion of the Heirs Females was likewife 
held unreafonable and void in the Cuftom of the Tanijfry^ 
as being againil the Nature of Fee-fimple. Dav,, 34. 
But in EnnanddL Cuftom of a Copyhold Manor, that i£ a 
Man ftiould die leaving no Son, and two or more 
Daughters, the eldeft Daughter (hould have the Copy- 
hold Land for her Life only, and after her Death it 
Ihould defcend to the next Heir Male, who could de- 
rive his Defcent thro' Males, and in Default of fuch 
it (hould efcheat to the Lord, has been held good* Neiv^ 
ton and Shafto, i Lev. 172. i Sid. 267, Simp/on and 
^inley, i Vent. 88. 1 Lev. 293. 2 Keb. 672. for 
the Eftate being created by the Cuftom, the Cuftom 
may modify it: But it is faid, i Sid. zt'j. to have been 
admitted by all, that this Cuftom claimed to have been 
. annexed to Lands in Fee at Common Law would have 
been void and unreafonable, it being again ft the Na- 
ture of the Fee to efcheat as long as there are Heirs. 

fue 
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fueMale. 3. Wives were utterly excluded 
from Dower. 

And on Account of all thefe four Diffe- 
rences all the Judges oi Ireland^ Hil. 3 Jac» i. 
refolved and declared that this Irijh Cuftom 
of Gavelkind was void in Law; not only . 
for the Inconvenience and Unreafonablenefs 
of it, but likewife becaufe it was a mere per- 
fonal Cuftonfi, and could not alter the De- 
fcent of the Inheritance : And therefore all 
the Lands in thefe Irijb Territories were ad- 
judged to be defcendible according to the 
Courfe of the Common Law, and that the 
Wives fhould be endowed, and the Daugh- 
ters become inheritable of thefe Lands, not- 
withftanding the IriJh Ufage. 

Thus was the IriJh Cuftom of Gavelkind 
(as it was improperly called) utterly abolifhed : 
But by a late Statute in that Kingdom, • in 2 Abm^ 
order to weaken the Interett of Papifts there, 
the Lands of Perfons of the Romijh Perfua- 
fion are made defcendible in Gavelkind, un- 
lefs the eldeft Son conform to the Proteftant 
Religion, i^c. within a particular Time li- 
mited by the A61, 

It now remains to treat of the Antiquity 
of the partible Defcent within the Realm of 
England^ and to Ihew the feveral Alterations 
that in Procefs of Time it has received. 

I Ihall not depend on the Story of Brute^s ^^.^ 
dividing this Ifland among his three Sons, cc ff* £ 
by allotting England to LocrinCy Wales ^o^i^^^^qI^. 
Camber^ and Scotland to AlbanaSiy as an Evi- Enderbie's 

Cambria Tri* 
umphans, 'f. 10, Milit. Hift. Eng. Plow. 129. b. It is faid by 
Brooke Ch. J. that the Law of the Britons diviijed thelnheritanee^ and 
Divifions of the Kingdom twice made between Brothers are there men- 
tioned. V, Seld Janus Anglor. c. 7. Hale's Hift. Com. Law a 18. 

dencc 




dence of the Cuftom of Partition among the 
ancient Britons y nor indeed on any other Ac- 
count of their Laws before their Expulfion 
into fValeSf we having little authentick con- 
cerning them i but the general Obfervancp 
Wf/jJ^. ^ of this Manner of Dcfcent among the fFelJb 
fo religioufly tenacious of the Laws and 
Ufages of their Forefathers, will fufficiently 
prov^ it to have been the ancient Britifi) 
Law ; and that not only as to ordinary Inhe- 
ritances, (which is the Opinion o( Sir Mat fb. 
Hale in his Hijiory of the Common Law 218.) 
Powell's but as to Titles and Dignities too, and 
WelQi FLft. the Jurifdiftions annexed to them : for it 
^a'^'l'zz appear3 by the Pedigree of Roderick the 
Enderbie's Great, Prince of all /F/?/«, fet out \n Taylor 
CambriaTri- on Gavelkind foL 25, and faid to have been 
iimphans;fol. drawn by an ancient Bard, and by feveral 
p'well's ^^^^^ Inftances in the IVelJh Hiftory^ that the 
Welfh Hift. Principality of that Country was divided 
2z. amongft all the Sons of the Prince, and af- 

terwards became fubje<5t to other Subdivi- 
fions on the Death of a Parcener having more 
Sons than one. 

The IVelJh Cuftom of Partition was dif- 
ferent from the Kentijhy and agreeable to the 
Irijh in three of the Particulars holden, as 
is faid above, by the Judges of Ireland to 
have been unreafonable. 1 . Baftards inhe- 
rited equally With the Legitimate Sons; and 
that even in the Principality itfelf, as ap- 
pears by an Inftance in the abovementioned 
i'edigree. Tayl. 26. a. Daughters never in- 
herited. 3. Women were not entitled to 
Dower. And this Correfpondence of the 
two Cuftoms confirms the Opinion of Lord 

Coke^ 
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Cokty I Jnft. ITS. b. That Gavelkind amongX Chap. H. 
the Irijb was one Mark of the ancient 5ri- '— v^ 
tons. 

However the Wiljh Cuftom was not on 
thefe Accounts entirely aboliftied, but only 
reftiiied by * Statutum Wallut^ in tbofe Pointe • 12 Ed. i, 
which wanted. Amendment, and confirmed 
as to the reafonable Part. 

* Quia aliter ufitatum eft in Wallid quam 
in Anglid quoad Succeflionem Haereditatis, 
CO quod Hsereditas partibiiis eft inter Has- 
redes mafculos, et a tempore cujus non ex- 
titcrit memoria, partibiiis cxtitit, Dominus 
Rex non vult quod Confuctudo ilia abro- 
getur, fed quod Haereditates remaneant 
partibiles inter confimiles Hseredes, ficut 
cffe confueverunt, & fiat Partitio illius fi- 
cut fieri confuevit. Hoc except© quod 
Baft or di non babeant de aetero H^reditates^ 
6f etiam quod non babeant furpartes cum U* 
gttimis nee fine legitimise 

* Et fi forte Hasreditas aliqua extunc pro 
defeftu hasredis mafculi defcendat ad legi- 
timas mulieres hfleredes ultimi antcceflbris 
fui inde feifiti, Volumus de gratia noftra 
fpeciali quod eodem modo mulieres legitime 
babeant fur partes Juas inde fibi in Curia 
noftra affignatas, licet bocjit contra Con/ue- 

\ tudinem JVallenJicam ante ufttatami 



• Printed in the old Magna Charta, Rot. ParL 
12 £d. I. 2 Inft. 195* Vaugh. 400^ 414. Plow. 
126. b. Calvin's Cale, 7 Rep. 21. b. Hale's Hill« 
Com. Law 218, All take Notice of this as an Ad of 
Parliameac. 

And 
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Book I, And a little higher, ^ia mulieres haSlenus 
non exf iterant Dofat^, Rex concedit quod do- 
tentur. 

Under thefe Alterations the Cuftom of 
Partition ftill prevailed in the Dominion of 
Wales J and was confirmed, on a further De- 
claration of the Union of that Principality 
with the Realm of Englandy by 27 H% 8. 26, 
^^. But was foon after entirely taken away 
by 34 6? 35 H, 8. 26, 91, whereby all Ma- 
nors, Lands, Tenements, Meffuages, and 
other Hereditaments, and all Rights and 
Titles to the fame in any of the Shires of 
Wales are to be taken, enjoyed, ufed, and 
holden as Englijh Tenure to all Intents ac- 
cording to the Common Laws of this Realm 
o( England, and not to be partible amongft 
Heirs Male after the Cuftom o( Gavelkind, 
as heretofore in divers Parts of Wales was 
ufed and accuftomed. And the 128th Sec- 
tion of this Aft is to the fame Purpofe, 

* The Laws of the Saxons and Danes, 
wTle'sHifl. <^ollcfted by Brompton and Lambard fpeak; 
Com. Law ^ot much Concerning the Manner of Dc- 
219- fcents among them ; yet it feems that com- 

monly their ordinary Lands at lead de- 
fcendcd to all the Children; for amongft 



Saxons, 



* Haereditatem temporibus illis non (quemadmo- 
dum apud nos) folus aetate maximus adibat,^ verum ad 
filios omnes sequaliter fundus lege veniebat, quod illi 
Landefc'iftan dixerunt, & Cantii hie noftra memoria 
codem vocabulo to Jhift Land^ id eft hcrcifcere & .fun- 
'dum partiri, appellant. Lamb's Glojf. to the Saxon Laws^ 
njerhoy terra ex Jcripto. Vide Soma. ']T^ Spclm. ^ 
Feuds 12^ 40, 43, 

the 
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the Laws o( Canute is this Law, N^. 68. Chap. II. 
' ike quis incuridjive morte repentind fuerit in- ^T'^TT* 
tefiatd m§rttusy Dominus tamen nullam • re- EcllBritVi"o8. 
nmfuarum partem {f rater earn qUit jure dele-- Holt in 6 
Utr iUreoti nomine^ Jibi ajfumito : verum eas Mod, 121. 
judicio fui uxors, Libcris dsf Cognatione prox- ^ ^^^ Wil. 
iBisjufie^pro/uo cuiq-Jure, diftribuito. ^iS"^! 

The fame Inference may be made from the 
75th Law of the fame King, whereby itTayLonGa- 
was cnaftcd, that if a Man died fighting iny*^^*^- '43* 
the Army, in the Prcfcnce of his Lord, hisL*^^ j^^' 
Heriot ibould be forgiven, and his Heirs Seld.Orig*. of 
Ihould fuccced in his Goods and his paternal the Eccl. Ju. 
Lands, and they Ihould htjhifted or divided ^'^^^^^^^^^ 
according to Right. '°^°''- 

And it is the Opinion of Lord Holty insalk. 251. 
the Cafe of Blackborough and Davisy that by i Pccrc Wil. 
the Common Law both before and at thcS^* 
Conqucft, all the Children both Male and 
Female inherited as well the real as perfonal 
Eftate of the Anceftor equally and in like 
Proportion. 



* The Saxon Word ^hte comprehends both Lands 
and Goods. Somn. 84, For at that Time, as appears 
by the 75th Law of Canute here cited, the Heirs 
took both; our prefent Dillin£lion between the real 
and perfonal Eflate in Point of Defcent not being then 
blown, nor indeed any where (as it feems) till after 
the Introduftion of Feudal Tenures. Mr. Selden col- 
le£b from the Laws of Hen* 1 . and the Ainfe of £?«- 
nndoHy that in this Kingdom the Heirs inherited Chat- 
tels as well as Lands, as late as the Times of ^/«. i, 
>Bd 2. and that the Law was changed about the Time 
of Ring John by fome Ad of Parliament, tho' no 
foch is now to be found. Titles of HQuour, 2 Part, 

Which 
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Book I. Which Authorities may be" fufHcient to 
'^ -^v*^ guard us againft the Miftakft of Brooke Ch- 
Juft. in Plow. 129. b. that among the Sax- 
ons the Law was, that the Eldeft alone ihould 
inherit^ and that this Manner of Defcent is 
continued from them to us. 
Of the State As the Laws q( Normandy divided Socage 
of Defcents at Lands among the Sons, the Conqueft intro- 
theConquea. ^^^^^ ^^ confidcrablc Alteration in the ge- 
neral Law of the Land with regard to Inhe- 
ritances of this Nature i but on the contrary 
this Gourfe of Defcent ftands confirmed by a 
Law of the Conqueror. Si quis inieftatus oH^ 
eril, Libert ejus Hareditatetn aqualiter divi- 
dant. Leg. 36. Latnb. Sax. Laws^foL 167. 
Seld. in Eadmerum 184. Somn.i^. HaWs 
Hiji. of the Common Law 220. 
RiehtofPri- The Right of Primogeniture firft gained 
mogeniture Footing in this Nation by the IntroduAion 
how firft in- of Military Tenures; it being convenient for 
troducedinto the Service of the Kingdom to prefervc the 
£»f/^«^ Fee entire, to the Intent that the Tenant by 

Hale's Hift. t^-lc- Li-i_-rT> 

Com. Law Knight Service, who by his Tenure was to 
221,222,223 attend the King in his Wars^ might do It 
6 Mod. 120. with more Dignity and Grandeurj and the 
SudLmorT"^ Choice fell on the eldeft Son, as he was 
2 Inft, eg-.* fooneft able to perform the Duties of the Fee. 

Wright'sTenures 175. 

It will be impoflible to fettle the Period 
of this Change with Regard to Knight-fer- 
vice Lands, till the Antiquaries are agreed, 
whether our Military Tenures were in ufe 
with the SaxonSy or were firft introduced 
amongft us by the Conqueror. 

2 But 
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But however this be, it feems certain that Chap. II. 
Socage Lands remained partible long after ^ J " ' 
the Conqucft ; tho' indeed we have no exaft 
Account of the prccife Time of the general 
Alteration of Defcents with Regard to thele 
Lands throughout the Kingdom: but from 
the Silence of Hiftorians it may be con- 
cluded that it was not effected at once, nor 
by any written Law; but feems to have crept 
in infcnfibly, and by Degrees, in Imitation 
of the Defcents of Knight- fcrvicc Lands ; the 
Owners of Socage Tenements chufing rather 
to deprive their younger Sons of their Cuf- 
tomary Share of the Inheritance, than that 
their elder (hould not be in a Condition to 
emulate the State and Grandeur of the mi- 
litary Tenants. 

And fome Inconveniences fuggefted to 
have arifen from the equal Divifion of In- 
heritances among the Sons are fuppofed to 
haveafljfted this Change. 
" iji^ It weakened the Strength of the v. Charter 
^ Kingdom ; for by the frequent parcelling ^/^- ^-.po^ 
' and fubdividing of Inheritances, in Pro- ^ ^^* ^' 
^ ccfs of Time they became fo divided and 
^ crumbled, that there were few Perfons of 
^ able Eftates left to undergo publick Of- 
' fices and Charges." 
" oMy^ It did by Degrees bring the In- 

* habitants to a low Kind of Country-living, 

* and Families were broken ; and the young- 
' er Sons, who, had they not had thefe 

* little Parcels of Land to apply themfelves 

* to, would have betak^en themfelves to 
' Trades or to Civil, Military, or Eccle- 

fiaftical Employments, negleding thofe 

" Op- 



cc 
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Book I. '^ Opportunities wholly applied themfelvcs 
" to thofe ftnall Divifions of Lands, where- 
by they negleilcd the Opportunity of 
greater Advantages of enriching them- 
felves and the Kingdom/' Hale's Hiji. of 
the Com. Law 221. 
Hin. 1. In the lleign o( Henry I. according to the 

Blackbo- Opinion of LfOrd Holt, the Females, in cafe 
rough anJ there were Males, began to be excluded from 

^cu'\ Peerc^*^^ ^^^* ^'^^^^* ^"^ ^^^ ^^'^^ ^'^^ inherited 
Wil. CO, equally the Socage Land. Indeed Lord Hale 
coUefts from the 70th Law of that King, 
Primum Pdtris Feodum primogenitus Filius ba^ 
beat, that tho* the whole Land did not de- 
fcend to the eldeft Son, yet it began to look 
a little that way. Hift.ofCom. Law 224. But 
Mr. Somner in his Comment on this Law of 
Hen. I. printed in fVilkins's Saxon Laws, pag. 
226. interprets the Primum Feodum to be on- 
ly the Capital Mejfuage according to Glan* 
ville, lib. 7. c. 3. (Jnfra) or what is called in 
the Grand Cujlumier de Normandy, c. 26. Lt 
Chief de Heritage, for which the younger Sons 
were to have an equivalent out of the reft of 
the Inheritance. 
/^,, jj^ But the Alteration began to appear more 

plainly in the Time oi Henry 2. for according 
to Glanville, who wrote in that Reign, in 
order to entitle the Sons to take equally, it 
was neceffary not only that the Land lliould 
be holden in free Socage, but further quod 
Jit antiquitus divifum. The whole Paflagc 
is this. 

^ Si plures reliquerit filios, tunc diftingui- 

* tur utrum ille fuerit miles feu per Feodum 

• militare tcnens, an liber Sockmannus. Quia 

I * fi 



Cinitier faliip of pat tf bi^ Defcentis: a 5 

* fi Miles fuerit vel per Militiam Tencns, Chap. II. 
*^ tunc fecundum Jus Regni Angliae primo- 

* genltus filius Patri fuccedit in totum, ita 

* quod nullus frWutn fuorum partem indc 

* de jure petere poteft. Si vero fuerit liber 

* Sokemannus, tunc quidem dividetur Hserc- 

* ditas Inter onines filios, quotquot funt, per 
^ partes sequales, fi. fuerit Socagium £sf id 

* antiquitus divi/um: Salvo tamen capital! 
\ Mefluagio primogenito filio pro. dignitate 
^ -Sfncciae fuse, ita tamen quod in aliis re- 
^ bus fatisfaciat aliis ad valentiam. Si vero 

* Don fuerit antiquitus divifum, tunc primo- 

* gcnicus fecundum quorundam Confuetudi- 
' nem totani Haereditatem obtinebit : Se- 

* cundum autem quorundam Confuetudinem 
' poftnatus filius hasres eft. Glanv. lib. 7. c. jj. 
So that according to this Account it is dif- 
ficult to fay, what was then the Common 
Law with regard to Defcents of Socage 
Lands, or whether every Pcrfon entitling 
himfclf to them by Inheritance, was not ob- 
liged to fee out the fpecial Cuftom of the 
Place, The fame Author indeed, in other 
Parts of his Book, fpeaks of the Partibi- 
Ijty of thefe Lands more generally, and in 
fuch a Manner as may induce a Belief that it 
remained the Common Law at that Time : 
Plurimum item b^eredum Conjun3ioy tnulierMm 
Jdlicet in feodo militari, vel mqfculorum vel 
faminarum in lihero Socagio. Lib. ij. c. ii. 
And in another very remarkable taffage j 
therein he fhews that the Law (o greatly 
refpefted this equal Divifion among the Sons, 
ajnot to permit the Father, even in his Lif^?-. 
^wnc, to prefer 4 favourite Child to any of 

D the 
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Book I. the reft by advancing him beyond his pro- 
portionable Part : ^ Sciendum autem, quod 
fiquis libcrum habens focagium plurcs re-, 
liqucrit filios, qui omnes ad hareditatem 
aqualiter pro aqualibus proportionibus 
Junt admittendi^ tunc indiftin6l& vcrum eft 
quod pater eorum nihil dc hasreditate, vel 
dcquasftu, fi nullam habucrit hsereditatem, 
alicui filiorum, quod epccedat rationabilem 
partem fuam, quae ci contingit de toti 
nasreditate paterna, donare poterit. Sed, 
tantum donare poterit de hasreditate fua 
pater cuilibet filiorum fuorum de libcro fo- 
cagio in vita fua, quantum jure fucceffionis 
poft mortem patris idem cpnfecutus eflec 
de eadem haereditate. Lib. y. c. i. 
Nothing ran be affirmed with any tole- 
rable Certainty concerning the Manner of 
Defcents in the Reign of Richard i. there 
remaining little of the Judicial Records, or 
other Memorials of the Law in his Time, 
But it is plain that the Right of Primogeni- 
ture made every Day a greater Progrefs, in- 
fomuch that in the following Reign of King 
iLing John. Johity \V had fairly got the upper Hand of 
the partible Defcentj which, tho' not thea 
fo entirely difcontinued in moft Parts of the 
Kingdom as at prefent, yet did not remain 
the general Law of the Land as it had for- 
merly been; but the Prefumption of Law 
then was, as now, that even Socage Lands, 
(except in Kent) were defcendible to the El- 
deft Son only, unlefs it were proved that 
they had always been departible ; for in Micb» 
a John (rot. y. in dor/o) Gilbert de Bevill 
brought a Writ of Right de Bationabili 

Parte 
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Parte* againft William hU Elder Brother for Chap, IL 
Lands in Gunthorfe in Rutlandjbirey aua eum 
contingunt de Socagio quod fuit Patrts eorum 
in eadem Villd, William pleaded, ^iod Soca^ 
• pum illud uunquam fartitum fuit nee debet 
partiriy cs? hoc offert defendere. And be» 
caufe Gilbert the Demandant produced no 
Proof of the Partibility, Confideratum eft 
quod Wiirus eat fine die, &?r. 
' And the partible Lands in Kent ftand di- 
ftinguiflied from thofe at the Common Law 
by their prcfent Name of Gavelkind in Paf. 
9. Job. rot. 7. Kane. Where in Aflife TVilliam 
deValon the Tenant pleads in Abatement, 
quoddimidia ilia Carueata terra eft fartibilis 
& Gavelykinde, 6? und^ Johannes (the 
PJ^tiff) fratrem habet nomine Thomam qui 
tale & idem Jus babet, C^e. And the like 
Pleading occurs in Pafcb. 4 Job. rot. $. in 
dorfo, Kane. 

And this Change of the Law is further ap- jy^^ - 
parent by Braffon, who wrote in the latter 
End of the Reign of Hen. 3. ^ Sr liber Sock- 
^ mannus mpriatur pluribus reliftis Haeredi- 
' bus & Parti dpi bus, fi Hareditas partibi^ 

* lifjit &f ab antiquo divi/a, quotquot erunt, 
^ babeant partes luas sequales ; & fi unicuoi 

* fuerit Meffuagium, illud integre rcma- 

* neat Primogenito, ita tamcn quod alii ha- 
' beant ad Valentiam de communi. Si au^ 
^ tern Hareditas non fuerit divifa ab antiquo^ 



• This Cafe is mifprintcd in Hale*s Hift. of Com. 
Law 153. The Words Demandant and Defendant be- 
iaj tranfpofed. 

Da ' tunc 




^ tHtt€ iota remaneat frimogenit0. Si autcm 
' Socagium fuerit ViUanutn, tunc Confuc- 

* tudo loci efl: obftrvanda ; eft enim Con- 

* fiictudo in quibufdam parcibus quod poftna- 
^ tm {>rasferatur prini<^enico, & e contrario. 
Bf'aa. lib. 2.foL 76: And F Ufa y lib. 5. r. 9. 
fol' 3i3> copies, aa ufual^ almoft the very 

Words of BraSon. 

And it appears by the Statute of Wales 

abovementionedj that the Common Law of 

Defeents was in this particular tht& fame in 

12 Ed. I. as it is at preient. Aliiir ufiiatum 

ejl in Wallia quam in hn^iz quoad Succeffionem 

Hareditatis eo quod bitreditas fartibilis eft 

inter baredes mafculos^ &c. 

The Rcafofi Having thus purfucd the Partition of the 

of the Con- Inheritance from its firft Original to the Dif- 

GavdSndin continuance of it in moft Parts of the King* 

Kent. dpm, my next Enquiry (hall be, how it came 

to pafs, that, notwithftanding this general 
Alteration of the Coiirfe of Defcents> the 
County of Kent difregarding the Example of 
htv Neighbours, ftill adheres to the old Com- 
mon Law^ by retaining the partible De- 
icent. 

And it is mucK more eafy to lay down 
negatively what was not the Caufe of this, 
than affirmatively what is ; it being plain, 
that the Continuance of this Cuftom in Kent 
(lands not in need of a Confirmation from 
the Conqueror, fince it was in his Time the 
Common Law of the Kingdom, as appears 
by his 56th Law abovementioned : But it is 
more difficult to affign the true Caufe 5 Mr. 
Scmner finds it eafier to refute the fabulous 
Story of the Kcntift) Mens Compofition for 
3 their 



their Privileges with tht Conqueror, by Chap, IT. 
Means of th(i Surprize of the Moving Wood ^ ' '"' 
oi Swan/cbmhey than to give another Account 
in Lieu of that which he has dcftroyed ; con- 
fcfling that his Anfwcr muft be but conjeAu* 
ral, neither Hiftorians nor Records giving 
Light into this Matter: But however as his 
Suppofition feems to be the moft probable, I 
fliall infert it here. 

" The Kentijh Men, more careful in thofc 
" Days to maintain their Iffuc for the pre- 
" fent> than their Houfcs for the future, 
" were more tenacious, tender, and retcn- 
" tivc of the prefent Cuftom, and more 
" careful to continue it, than generally thofe 
"of moft other Shires were; not becaufe, Lit.fedl.2io. 
" as fomc give the Reafon, the younger be 
" as good Gentlemen as the elder Brethren ; 
" (an Argument proper perchance for the 
^* partible Land in fFales) but becaufe it 
" was Land which by the Nature of It ap- 
" pertained not to the Gentry, but to the 
** Yeomanry, whofe Nan>e or Houfe they 
" cared not much to uphold by keeping the 
" Inheritance to the elder Brotheiv" Somn. 
89, 90. And this Account agrees well with 
the Genius and Temper of the People, who, 
as Mr. Lamhard obferves, " in this their 
" Eftate pleafe themfelves, and joy exceed- 
" ingly; infomuch as a Man may find fgn- 
" dry Yeomen (although otherwifefor WealtR 
" comparable with many of the Gentle Sort) 
" that will not for all that change their Con- 
^* dition, nor defire to be apparelled with the 
^ Titles of Gentry. Lamb. Feramb. 9. 

D3 The 
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BoobL The Antiquaries indeed arc not unanimout 
^ "^^"-^ in this Account of the Origin of our Cu- 
ftom, fome affirming it to be of foreign 
Growth, and introduced here by the Saxons^ 
and by them derived from the old Germans, 
VerftegafCs Rejiitution of decayed Intelligena 
57. Lamb. Glojf* Ver bo Terra exjcripto. Lamb. 
Peramb. ifl- Somn. 77, 163. Sfelm. QloJf.Verbt^ 
Gaveletum. Philipot's ^illare Cantianum :?. But 
if it is already fufficiently Ihewn that Lands 
were generally partible by tlie Original Law 
of this, as well as of other Nations, it is plain 
that the Saxons can only claim the Merit of 
continuing the ancient Courfe of Defcents. 
And it is much to be doubted whether the 
Law of Inheritances among the Saxons was 
derived from what Tacitus mentions to have 
been the Ufage of the ancient Germans 5 for 
as the Reftriftion of Nullum Teftamentum is no 

Pofti lib. 2.C. Mark of the Modern Gavelkind, fo it is di- 

5- reftly contrary to the Saxon Law, whofe Al^ 

lodium or Bockland was beyond all Contro- 

Somn, 84, verfy devifeable by Will, and therefore term* 

Poll, lib. 2, ed Terra Tejiamentalis. 

^' S- Mr. Lambard in his Perambulation III raifes 

another Suppofition concerning the Intro- 
dudtion of this partible Courfe of Defcent 
into the County of Kent entirely inconfiftent 
with, and, as it feems, built on a (lighter 
Foundation than either of the former, viz. 
That we received it from the Cuftom of Nor^ 
mandyy by the Delivery of Odo Bijbop ofBay-- 
eux, Earl of Kent^ and Baftard Brother to the 

p. 81. Conqueror. Which Opinion Mr. Somner 

refutes by obfervingj that, had this Cuftom 
been tranfplantcd from Normandy^ it would 

not 
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not have been confined to Kent^ a Corner Chap.JI. 
only of the Kingdom, but have fpread itfclf '^-"ir*-^ 
over the whole by the Conqueror's Means ; 
¥fhofe Inclination and Endeavours to implant 
the Cuftoms of his own Country arc too no- 
torious to be doubted of. 

Mr. Caltbrop has given ftill a difFerent Reading on 
Reafon for the Prevalence of the partible ^^Py^^^^'P* 
Defcent in Kent and North H^ales ; that thcfe *^' 
Countries having been more fubjeft to fo- 
reign Invafions, the Inheritance for the moft 
part dcfcends in Gavelkind, that every Man 
there may be of Power for Refiftancc. But 
it is a little unfortunate for this Conjefturc^ 
that the Lands in Kent more peculiarly ap- 
propriated to the Defence of the Country by 
their Subjeftion to Military Services, arc the 
only Lands in the County originally exempt 
from the Controul of the Ctiftom. 

This, I think, may fuffice concerning the 
Origin of our Cuftom with rcfpeft to the 
Quality of Partition : And the Notion that 
it is the Remains of the old Common Law is 
further fupported by this, that feveral of the 
fpecial Cuftoms of Kent evidently fpring from Poft.llb. 2.c. 
the fame Source; as Ihall be obferved here- •>2*3***S»^* 
after under their feveral Heads. 

Having dwelt thus long on the Etymo- 
logy and Antiquity of Gavelkind, it is high 
Time to pafs over to that, which is of more 
real Ufc, the Law of the Cuftom as obferved 
at this Day, 
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N difcufTing of the Matter of this Chap- 
ter it will be neceflary to ufe the Word 
V'd h Gavelkind in the modern Signification, as a 
* '^ P' * fynonymous Term for the Cujiom of Parti-- 
tion : And taking it for granted that Gavel- 
kind may properly exift out of the County 
of Kent^ let us fee where the Law will fuffer 
it to be fet up. 
Wh th And firft, a Perfonal Prefcription to have 

Cuftommay Lands defcend according to the Manner of 
befupported. Gavelkind is not good. Sown. 44,^^6. For Sons 
are Parceners in refpedt of the Cuftom of 
the Fee or Inheritance, and not in refpeft of 
Braft. f. 374, their Perfons. Co. LiU, 1 76. a. And there- 
*. fore it muft be alledged as the Cuftom of 

the Place, or it cannot be fuppprted. 

Neither can this Cuftom be laid in every 
Place; for " in an Upland Town which is 
" neither City nor Borough, the Cuftom of 
** Gavelkind or Borough Englijh^ cannot be 
" alledged," [except in Kent where Gavel- 
kind is the Cuftom of the whole County. 
Fitz. Bdrre 119.] " But thefe are Cuftoms 
^* which may be in Cities or Boroughs j-al-. 
" fo if Lands be within a Manor, Fee, or 
*' Seigniory, the fame by the Cuftom of 
" the Manor, Fee, or Seigniory, ipay be 
*' of the Nature of Gavelkind, or Borough 
*^ Englijh. Co.Litt.WQ.b. in 
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In a Nuper Qbift brqug^C by a younger Chap. HI. 
Brother ^g?ioft hjs Elder, for bis Share of 
the Partible L^nds of his Father, the De- 
mandant counts, that all ti>e I^nds and Te- 
nernents in theTb^e;^ of 5. are and have been. 
Time out of Mind, departible among the 
Males, and that thefc Tenements ape within 
the Town of S. But the Court inform him 
that his Dem^nc} is infufficient; for thac 
if he will put the Tenements out of the 
common Courfe of Law, he ought to do ic 
by reafon of the common Cuftom of the 
Country, or of fome Royalty, as by reafon 
of a Seigniory or Fee; as to fay that the Lands 
and Tenements within fuch a Fee are depar- 
tible, or are of fuch a Tenure, (^c. Where- 
upon the Demandant counts that all the 
Lands and Tenements within the Fee o( S. 
arc and haye been Time out of Mind de- 
partible, i^c. Hil. i6 Ed. 2. Fitzb. Pre^ 
fcription 53. 

The Cuftom of Gavelkind may likcwife be 
alledged within z Soke. Gouldjb. 105. which, 
according to that Cafe, is a Precind: to which 
divers Manors come to do Suit, and (as a 
great Leet) comprehending divers other 
Courts. According to Fleta^ lib. i. c. 47, 
Sokejignificat Libertatenij Cur^ Tefteniium : Or, 
as Mr. Somner more accurately expounds it,^ 
The Saxon Word Socy Soke, Socne, fignifies a 
Liberty, Privilege, Franchifc, (^c. or the 
Prccinft or Territory wherein fuch Liberty, 
feff. is cxercifed, fal. 133, 137. 

The Reafon of putting this Reftriftion on 
the Cuftom in Point of Place, is the Incon- 
venience and Jacertainty that might arife, if 

the 
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Book 1. the Ufagc of every little Village were fufFer'd 
p ^r?r*^ ^^ change the Law. Indeed any Town nnay 
jl^^^iy^]^' *alledge a Cuftom in Furtherance and Ad- 
vancement of their Right in Law; as to 
have a Way to Church, or to make By-Laws 
to regulate their Common, or cohcerning 
their Highways, 2i Ed. 4. 54. a. i. In/i. 
1 10. ^. 5 Rep. 63. a. But it is faid generally 
7 Ed. 2. Mayn. 212. That tho* the Ufagc of 
the Country may defeat the Common Law, 
the Ufage of one or two Towns fhall not de- 
feat the Common Law: And in 39 Ed. jj, 
2. ^. That the People of a Town cannot al- 
ledge a Ufage which is againft common 
Right, if they do not allcdge that the Tene- 
ments are within a certain Fee or Borough. 
SeveralPlaces Before I conclude this Chapter, I will take 
out of Kent Notice of fome among the many Places out 
where the of the County of Kent, wherein this Man* 
Lands arc ^^^ ^f Defcent yet remains, or at leaft has 
^ ^' been in Force within Time of Memorv. 

The Lands lying in O/weldbeck-foke in the 
County o( Notiingham were partible among 
the Heirs Male, till in 32 i7. 8. an A6t of 
Parliament was obtained (^cap. 29.) to make 
them- inheritable according to the Common 
Law. 

It appears by Hit. 20 Ed. 3. B. R. rot. 97. 
that the Lands within the Fee of Pickering 
in Norfolk were then partible among the 
Males. 

And the fame is faid to be the Cuftom 
of the Soke of Rothelay in Leicefterjbire. 
Gould/, 105. 

9"'a^j/*^tf« Juftice takes Notice in the Cafe 
of Wijeman and Cotton i Sid.i^y. that the 

Cuftona 
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Cuftom of Gavelkind is in many Towns in Ckap. in. 
Hujfexi but chat fcarce any two Places agree 
in any other of the Kentijb Cuftoms, but that 
of the Defcent. The Lands lying within the 
Port of Rye in Sujfex are partible among the 
Males, and the Wife is endowed of a 
Moiety, as in Gavelkind. 

In Monmouibjhirey the Lands in the Ma- 
nors oi Monmouth^ UJky and TrelUg^ all of 
large Extent, and in many other Manors in 
the fame County (as I am informed) both 
Copyhold and Freehold, to this Day defcend 
equally among the Males. 

Mr. Taylor, f. 151. affirms of his own 
Knowledge that there is much Gavelkind 
Land in Sbropjhire. 

In the Territory of UrchirifieJJ in Here^ 

, fordjhire, which contains two Hundreds, all 

the Lands are partible among the Males, and 

in their Default among the Females. TayU 

an Gavelk. 100, 103, 107. 

Philipot in his Villare Canttanum, p. 161, 
fays that Kentijb Town near Higbgate partakes 
of the Cuftoms of Gavelkind. Which may 
probably be the Reafon of its Name. 

The Copyholds of the Manors of * Step^ 
ney and Hackney in Middle/eXy which are of 
large Extent, defcend according to the Na- 
ture of Gavelkind, as well in the collateral 
as the direct Line; as is fully fet forth in the 
Cuftumal of thofe Manors (now in Print) 

agreed upon between the Lord and Te- 

— ' ' ■ ■ - •- 

* In this Manor are the Lands at Mile End mentioned 
ifi 2 Virn' 163. Bradley and Bradley, to be defcendible 
^pct tbe Manner of Gavelkind. 

"^ nanti 
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Iteokl. ^ Hants in the Year 1587, and afterwards con* 
firmed by a private Aft of Parliament^ in 
21 Juc. I. 

And fee hereafter Chap^ 4. and 5. other 
Inftances of Places fubjcft to the like Cii- 
ftom. 

There is in fome few Places a Cuftom ol^ 
Partition ftill more extenfive than Gavelkind. 
By a Record de Itin. Dorfet. 16 Ed. i. to be 
found \n "Taylor on Gavelkind, 101 /It appears 
that the Lands within the Borough oilVare- 
ham in Dorfetjhire defcended by the CuftoiTi 
to both Males and Females by an equal Par-i 
tition. And 1 am credibly informed that 
the Lands in Taunton Dean in Somerfetjhire 
defcend in the fame Manner. 

And the fame was formerly the Cuftom <vf 
the City of EMter^ as appears by Pajcb. 5. 
H. 4. coram Rege rot. 29* la an Aflize of 
Frefti P orce brought in the Court of the Ci- 
ty of Exeter by Jo^n Shepard and Joan his 
Wife, againft,P^/^r Courtenay Knight, and 
afterwards removed into B. R. by Writ of 
Error, the Title of the Plaintiff Jean to a 
Moiety of the Premiffes in Queftion is ul 
Cen/anguinea &f una haredum^ Jecundum Con-- 
Juetudinem di5ia Ctvitatisy of her Grandfather 
who died feifed (tho* it appear^ by the Re* 
cord, that (he had a Brother at the Time) ea 
quod omnia Tenement a in eadem Ctvitate Junf 
departibilia inter mafculos fef fceminas. And 
in the Sequel there is Judgment for tkc 
Phintiffis, Biit by a private A<ft of Parlia- 
ment 23 Elix, c. ii. the Gavelkind Lands 
(as they are there improperly called) within: 
the City of Exeter, are maijc inheritable as 
Lands at the Common Law. Ii^ 
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In Itin. Rotel. 14 Ed. i. rot. a. in dorfo Cliap-JH, 
Rex. In ^ Nupir Obiit brought by Robert^ 
Reginald, and John le Chapeleyn again ft IVil* 
Ham their cider Brother, for the partible In- 
heritance of their Father in SkuUhorp Of MO" 
refte in that County, there is Mention of a 
cuftomary Partition of a more reftraincd Na- 
ture than I have met with elfewhere ; for the 
Demandants fet forth, quod talis eft Conjut-^ 
tttdo tenure in pradiSlis villisy quod tenemental 
qu^ tenentur in Socagiuniy tantummodo partihilia 
Junt inter fratres de primo Ventre^ S tion ittter 
fratres dt diverj^ Ventre^ 
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CHAP. IV- 

£)f tU 99annec of pleatif ng t\)t CuSont 
of ®at)elitf no ; ano tlje Difference ajs 
to tW bettBeei) Kent anti otfiec Coun- 
ties, ano between ttie Seneca! anti 
@)pecial Cuilom!S> 

As the Cuftom of Gavelkind is but lo- 
cal, and not univerfal^ he that would 
entitle himfclf by it, muft in his Count or 
Declaration, or if he be a Defendant, in his 
Plea make Mention of the Cuftom whereon 
he founds his. Right to the Land ; as to fay, 
that the Land is of the Cuftom of Gavelkind, 
or, as is the more ufual Way of Pleading, 
that it is of the Nature and Tenure of Gavel^ 
kind. 5 Ed 4. %. b. Fitzb. Cuftom 4. 21 Ed. 
4. 57. b. 22 Ed, 4. ^1. b. 1 And. 192. Co. 
Litt. 175, b. And accordingly it was deter- 
mined in the Czk p( Humphry and Batburft^ 
1 Lutw. 754. That the Court could not take 
Notice that Lands in Kent were of the Nature 
of Gavelkind, without fomething pleaded, or 
found in the Record concerning it. 

But, if the Lands be in Kent, it is not re- 
quired that this Cuftom be pleaded in a fpc- 
cial and prefcriptive Manner; for the Judges 
of the Common Law pay a particular Rc- 
ipedt. to the Cuftoms of Gavelkind and Bo- 
rough'Englift}, above all others, by taking 
Notice of the Nature of them when they 
are, generally allcdged, for they arc as a ge- 
neral 



neral Law. 5 Ed. 4* 8. * ^. F//2i&. 0(;?^;» 4. ^^V* IV. 
21 £^.4. 56, 3. C^. Z///. 175. k. ^Cro. Car. 
567.. I A?/^/. 13?* I Lutw, 754. 5i3//&. 243. 
6 M(?i. 12 f, in the Cafe o( Clement and 5^«- 
damre. And therefore, in demanding Ga- 
velkind Land a Man need not prefcribc in 
certain, and (hew that the Town, Borough, 
or City'in Kent, where the Lands be, is an 
ancient Town, Borough, or 'City, and that 
the Cuftom has been there Time out of 
Mind, that Lands within the fame Town, 
Borough, or City, Ihould defcend to all the 
Heirs Males j but it is fufficient to fhew the 
Cuftom at large, and to fay that the Lands 
lie in Ke?jt, and are of the Nature of Gavel- 
kind. Lamb. Peramb. |f f. 

Such therefore is the Diverfity between a 
general Mention of the Cuftom, and no Men- 
tion at all : Nor is there any Book to the 
contrary of this but Godb. 55. where it is 
faid, that in the Prefcription of Gavelkind 
the Party ought to fhew that the Land is 
partibtey and has been farted. 

But this is certainly not Law, unlefs it be 
confined merely to fuch Lands of this Na- 
ture, as lie out of the County of Kent ; in 
which Places indeed the Plea ought to run, 
that the Land within the Fee, &c. a toto 
tempore, &fr. partibilia fuerunt Cs? fartita^ 
^c, as being againft common Right ; and 
the accuftomable and aftual Partition is ne- 



^ Where the Book is mifprinted, nemi being left out 
before the Word prefcrih, as is agreed in I SU. 138. 
hijtn, 77. - 
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Book I. ccflary to be pleaded as well as proved. Somn. 
48> S3- 3 Keb. 216. Per Hale Cb. J. And 
2 Ed. 3. 12. concerning the Lands of the 
Fee of the Marjhal in Norfolk, 5 Ed. 3. 64. 
concerning , Lands within the Fee of Gel/y, 
i Ed. 3. 42. ^. concerning Lands lying in 
Saxbam (nfcar Bury) in Suffolk of the /^^ of 
Pertingfee, and gjEJ, 3. 40. ^, of Lands with- 
in the Fee of Richmond are accordingly : In 
all which Cafes the Parties were compelled 
to fhcw between whom the Tenements had 
been parted ; for that otherwife they could 
not draw them out of the Courfeof the Com- 
j!non Law, except in Gavelkindy where it is 
the Ufage of the whole Country, and the Te- 
nements are departible of Common Right, 
Indeed in 9 Ed. 3. 27. it is holdci> not to be 
neceflary to aver the aftual Partition j be-*- 
caufe having faid that the Lands are partible^ 
it is the fame Thing, the Partibility being a 
Confequenice of their having been adtually 
farted. And it feems the aftual Partition 
need not be pleaded in the very Lands in 
Queftion, tho* out of the County of Kent^ 
but it may be fufficicnt if fhewn in other 
Lands of the fame Nature within the Fee, 
(^c. Vide Fitzb. Prefcription 5 :?. Bro. Cuftom 
66. Poji. chap. 5. and 2 £</. 3. 12. 3 Ed. 
3. 38. 5 Ed. 3. 64. and Robert le QbapeleyrC s 
Cafe, It in. Rot el. 14 Ed. i. rot. 2. in dor/0 
Rex. 

From the judicial Knowledge of our Cu- 
ftom it follows, that if Heirs in Gavelkind 
bring an Aftion anceftral, and declare on the 
Cuftom, it cannot be traverfcd that there is 
no fuch Cuftom as Gavelkind ; for it is the 

Com- 
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Common Law where it is ufed ; and it is of Chap. iv. 
Record, and known at the Common Law, ^— "V"*^ 
and therefore twelve Men (hall not make 
trial of it. So Borough Engli/h is in divers 
Towns; and therefore a Man (hall not tra- 
verfethat there is no fuch Cuftom as Borough 
Englijhi for it is a Cuftom by the Common 
Law. Long ^iuto Ed. 4. 31. tf. 22 Ed. 4. 

But this general Doftrine that the Courts 
of Law will take Notice of the Cuftorns of 
Gavelkind, tho' not fpecially pleaded, muft 
be taken with a Diftindion; for the better 
undcrftanding of which, as well as for the Or- 
der of the following Parts of this Treatife, it 
will be neceflary to divide the Cuftorns inci- 
dent to Kentijh Gavelkind Lands into, 

X. The General^ 

2. The Special Cuftoms of Gavelkind. Cuftorns of 
Or according to the more prevailing Notion Gavelkind, 

at this Day, into General and 

I. Such 'as are Parcel of and comprehend- ^^"^ ' 
cd under the Name of Gavelkind, 
a. Such as are collateral to Gavelkind. 

The firfl: are fuch as, according to the 
Opinion of the Judges in the Cafe of Wijeman 
aod Cfittony are abfolutely requifite and eflen- 
tial to the Nature of thefe Lands, as is Par- Ante,pag,6. 
tibiiity among the Maless which of itfelf, fay 
Aey, will conftitute Gavelkind, and without 
wiiich it cannot exift. The Special or Col- 
l^erali arc fuch as arc not neceffary to the 
Effencc of Gavelkind, nor, as they think, 
properly included under that Term, and 

E without 
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Book I. without which it obtains in many Places; but 
^■"^^^^ are certain cuftomary Privileges annexed 
to all Lands of this Nature within the Coun- 
ty ofKenii and are principally thefc. i. That 
the Hufband (hall be Tenant by the Curtcfy 
of a Moiety, whether he has Iffue or no. 
2. That the Wife (hall be endowed of a 
Moiety. 3. The Cuftpmary Wardfhip of 
the Infant, and that he (hall have Power ta 
alien his Lands as foon as he is out of that 
Cuftody. 4. The Father to the Bough, and 
the Son to the Plough. 5. That Gavelkind 
Lands in that County have been devifcablc 
by Will Time out of Mind. 6. That the 
Lord may enter for the Cefer of his Tenant. 
7. A particular Kind of Trial in a Writ of 
Right, Gfr. 
CourtsofLaw The Propriety of this Divifion, and the 
take Notice XJfe now intended to be made of the Diftinc- 
wily of the ji^jj^ ^^2?. That the Courts of Law take ju- 
^^ll^h^^ dicial Notice only of the General, and not of 

not 01 ine .i.<-wf- 1 t% r\ % ^ 

Special Cuf- the fpecial Qualities, may be collected from 

tomsofGa- the Cafe of Launder and Brooks^ Cro. Car, 

velkind. ^62. and Wijeman and Cotton \ Lev. 79. 
Poll. chap. 5. ^ ^.^ j^^^ j^g^ j^^y^ yg^ 

In both which, as alfo in the Cafe o{ Browne 
and Brookes^ 2 Sid. 153. It is holden, that 
tho' it be fufficient for him, that would en- 
title himfclf to Lands by Defcent according 
to the Cuftom of Gavelkind, to fay, that the 
Land is in Kent, and of the Nature of Ga* 
velkind, becaufe the Common Law takes 
Notice what the Cu(h)m is; yet the Courts 
of Law cannot take Conufance of the par- 
ticular Cuftoms incident to Kentijh Gavel- 
kind, (as the Cuftom of dcvi(ing, to have 

Dower 
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Bower of a Moiety, or to be Tenant by the Cl^ap-JV' 
Curtefy without Ifllie, &?r.) unlefs tlicy arc 
ipccially pleaded, as from Time whereof, fefr. 
And Holty Ck. % in the Cafe of Clement and 
Scudamoriy Saik. 243. fays the fame of fpecial 
Cuftoms in Borough Englijh Lands j that they 
muft be pleaded by thofe that would take 
Advantage of them, and muft be taken by 
the Court to be ^s they are fet forth by the 
Pleading, and no otherwife. 
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CHAP. V. 

CODat ILanliS atiQ Cenement0 fn Kent 
are of t^e Bature of tU ^aDelMnQ : 
flDf tte Cffea of t&e aiteratfon of 
tfie Cenute, anH of t6e HffgaDelifns 
gitatuteis. 

All Lands III A S the fpecial tJfages and Lawsofpar- 
Kent prcfuxn- £\ ticular Places tend in the Inftanccs, 
^/I° J^ ^^' wherein they prevail, to defeat the Courfe of 
^ the Common Law, the general Rule is that 

the Proof of a Cuftom is turned upon him 
that would take Advantage of it; but it is a 
peculiar Favour allowed by the Courts of 
Law to this Cuftom, that all Lands whatfo- 
ever lying in the County of Kent (hall be pre- 
fumed to be of the Nature of Gavelkind till 
the contrary be made to appear. Gouge and 
fVoodwirii Micb. 8 Geo. 2. 1734. B. R. at a 
Trial at Bar upon an Iffue whether Lands 
Parcel of the Manor of Dartford in Kent were 
of the Nature of Gavelkind, i Sid. 138. 
Wijeman and Cotton. 2 Sid. 153. Browne and 
Brookes. 3 Keb. 216. Randal and fVrittle. 

And this is the Reafon why the Books call 
Gavelkind by a higher Appellation than is 
given to any other Cuftom, the COMMON 
LAW OF KENT. Gouge and fVoodwin^ 
Mich. 8 Geo. 2. Lamb. 5||. 5 Ed. 4. 8. 
Somn. 44. 
V. Ante, p. But the fame Favour is not allowed to Ga- 
40* velkind in any other County, but it lies upon 

the Party to prove a Cuftomary Partition in 

the 
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the Place. Somn. 5?- 3 Kei. 216. per Hale Chap, V. 
Cb, J. For in no County of England Lands ^»Or^ 
at this Day be partible among the Males of 
Common Right, faving in Kent only. 3 Ed. 
3. 38. Co. Lift, 140. a. 

The Prcfumption therefore being thus, it 
is natural to enquire how the contrary may 
be proved: And that will appear by (hewing 
what Lands really are of the Nature of Ga- 
velkind, and what not. 

As to this, it is certain that all Lands in ^^^ ancient 
the County of Kent^ which were anciently and i^^j^fnt^ 
originally holden in i'^r^^^ Tenure, are of the Gavelkind, 
Nature of Gavelkind. Lamb. Peramb. \\\. 
Somn. 50, 96, 9 H. 3. Fitzb, Pre/cription 6^. 
Palm. 163. The Cafe of Kir by Lee. 

And the Cuftom extends without any Di- Whether free 
ftinftion, as' well to free Socage as bafe. Somn. or bafe. 
49, 5/5. And tho' there be in Lambard\ 
Peramb. 5|8, an Inquifition taken after the 
Death of Walter Colepepper in i Ed. 3. where- 
in the Jury found that the eldeft Son was the 
.Heir to his Liberum Feodum^ and all his Sons 
in common to his Gavelkind Lands; which 
might induce a Belief that anciently there was 
a DiftiHftion as to the Matter of Defcent be- 
tween free and bafe Socage, yet Mr. Somner 
maintains, t\\2X Liberum Feodum ntvcr Rgni- 
fied Free Socage^ but either Feodum Militare^ V. 55 H. 3. 
or fometimes Lands granted abjque aliquojer- ^^^* ^J* 
vitio inde reddendo, f, 56, 57. And as it at 
prcfent commonly fignifies Lands at Common 
Law in Contradiftinftionto Lands in Ancient 
Dcmefne, {Co, Litt. 94. b.) fo it was an- 
ciently ufed in the fame Senfe in Oppofi- 
tion to Lands of the Cuftom of Gavelkind, 

E3 a^ 
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as appears by numberlefs Inftances on Record 

in the Kentifo Iters. As Itin. Kane. 21 Ed. i. 

^ot. 53. Tetus Comitatus qudifitus quibus modis 

teneminta tenta in GaviUbfnde mutari poJfu$i$ 

in liberum feodum, &ff. And Itin. Kane. 55 

H. 3. rot. 13, 20, 21, 28. in dorfo. 47. in 

d$rfo. 62, 76. 21 Ed. I. ///>!• iCi^tfr. r0/« 

40. in dorfo. Poft. lib. 2. c. 7. And MrVI^. 

9 £i/. 2. /?^/. 240. C. B. And it is plain by 

the very Inquifition abovemcntioned, that 

the Gavelkind Lands therein contained are 

free Socage by the Nature of the Services, 

they being holden not by bafe and villein 

Works, but merely by Rents. 

But all Lands, Tenements, and Fees in 
Knight Scr- Kent originally holden by ancient Tenure of 
vice Lands in j^j^ights Service are defce'ndible to the eldeft 

^Ikind' ' ^^^ ^"^J^» according to the ordinary Courfc 
of the Common Law, and are not of the Na- 
ture of Gavelkind, nor departible by Order 
of this Cuftom. Lamb. Peramb. ||7. |||. 
Somn. 90. Mich. 3 Joh. rot, 13I in dorfo. 9 

//. 3, Prefcription b2. ^ 55^- 3- ^^^^* Kane, 
rot. 20. Hil. 10 Ed. i. C. B. rot. 27. De 
' Beggbrok's Cafe. 2,6 H. 8. 4. b. Stat. gr. 

H. 8. e. 3- 2 Infi. 595. Palm. 163. The 
Cafe of Kirby Lee^ i Sid. 138. Hale'% Hifi. of 
Com. Law. 223. Gouge and fToodwin^ Mich. 8 
Geo. 1. B. R. The Reafon whereof was that 
Lands and Tenements holden by Knights 
Service, which anciently belonged to the 
Nobility and Gentry, fhould not be carried 
by Defcent into many Hands, whereby the 
Service for Defence or the Realm Ihould be 
loft or diminifhed, and the Owners (the 
Lands being thus divided) became not able 

to 
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to maintain the Countenance of their Order Chap^ 
and Degree. 2 Infl. 595, w— y-^W 

As therefore the right Underftanding of9^^°'S^' 
what is Knight Service cannot but be of Ufe ^^^^^^ 
towards difcerning what Lands in this Coun- 
ty are exempt from the Cuftom of Gavelkind, 
it may not be an improper Digreflion to ob- 
fervc, that a Tenure in Chivalry is created 
not only by an exprefs Refervation of fome 
Military Service j but alfo if the King had 
before 12 Car.z. granted Lands -in Fee with- 
out refcrving any Tenure; or if he had grant- 
ed the Land by exprefs Words abjque aliqu9 
inde reddendo^ they had in both Cafes by Ope- 
Tjation of Law been holden by Knight Ser- 
vice • in Capittj for that is bed for the 
King. Wheeler's Cafe 6 Ref. 6. b. Lowe's 
Cafe 9 Rep. 123. As drawing Wardlhip and 
Marriage. 

So if before 2 Ed. 6. 8. it had been found 
by Office, or fince that Time, and before 12 
Car. 2, 24« on a Melius Inquirendum^ ihat de 
ftto vel quibusy vel per qu£ fervitia the Lands 
were holden Juratores ignoranty this fhall be 
taken to be a Tenure [by Knight Service] 
in Capiie, for the beft fhall be taken for the 
King. 12 Rep. 135. 2 Infl. 692. 

So if upon a Melius Inquirendum it were 
found to be a Tenure of the King, ut de Ma- 
nerio, 6fr, fed per quae/ervitia ignorant ^ this 
is a Tenure by Knight Service, as of a Ma- 
oor, 2 Inft. 6^1. 



• A Tenure in CapUt is a Tenmic in, Grof^ of the 
Perfon of the King, and not of any Manor. 
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Wk I. But if the King on his Grant referve a Rofe 

^^"^^^^ pro omnibus /ervitiisy this is a Tenure in So- 
cage. Wheeler* s Cafe 6 Rep. 6. b. 
Afkual Parti- The Pofition already laid down^ that all 
tionnotne- Lands in Kento( ancient Socage Tenure are 
ceflkry. Gavelkind, may poffibly, by fome, be thought 
too general^ and that in order to lubjcft the 
Lands to this Cuftom, it may be neceffary 
not only that they haVe been holden in So- 
cage, but likewife that the Cuftom of Parti- 
tion has prevailed in them : But it is to be 
ijonfidered, that the Gavelkind Defcent was 
the old Common Law of the Land, and is 
yet the Common Law of this Cpunty, an4 
therefore not to be prefcribed in, nor is it ne- 
ceffary that the younger '^ons entitling them- 
felves to thefe Lands by Defcent, fhould al- 
ledge that they have ever been aftually de- 
Ante, p. 44. parted, but they (hall be prefumed to be of 
that Nature till the contrary be proved. -* Ed. 
3. 12. 3 Ed. 3. 38. 8 Ed. 3, 42. 5 Ed. cj. 64; 
Mr. Somner pag, 49. 50, and Mr. Lombard 
in his Peramb. p. f||. are both of Opinion, 
that Gavelkind in this County is to be tried 
by the Manner of the Socage Services, and 
not by the Touch of fome former Partition j 
and that tho' the Land has never been parted 
in Deed, yet if it remains partible in its 
Nature, it may be parted whenever there 
ihall be Occafion. 

Title was made in Affize, that all the 
Lands in the Fee of St. Peter of York were 
by Cuftom departible, and had been depart- 
ed Time out of Mind among the Males. 
The Tenant pleaded, that the Lands in De- 
mand never were departed i for. that none of 

Tcr^ 
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Terrctenants within Time of Memory Chap. V* 
had ever above one Son. But the Plea^^ JT^'^T^ 
was rejected; for if the reft of the Vill is ,^ Ric^'a, * 
departible, this (hall be departiblc likewife, Poil. c. 5. 
ano (hall be of the fame Nature : And where Steph. ante 
it is confcfTed that the Manor or Vill has Cherchc^s 
foch a Cuftom, it is no Plea to fay, that the 
Land in Queftion has no fuch Cuftom, with- 
out (hewing fome fpecial Matter, as that 
thefe Lands are of another Nature than the 
Grofs of the Lands there, for- the Cuftom 
is general. 23 jf/f, fl. la. Bro. Cuftom^ 66. 

In a Nuper obiit for a Moiety of 
Lands within the Fee of S. within which 
Fee, as the Demandant alledged, all the 
Lands were departible, and had been de- 
parted Time out of Mind, the Tenant 
would have pleaded, that the * Lands in 
Demand were not departible, but the Court 
rcfufed to receive this KTue, and drove him 
to plead either that the Lands within the 
Fee of S. were not departible, or that the , 

Lands in Demand were not within the Fee ; 
Whereupon the Tenant took KTue on the 
Cuftom, that the Tenements within the Fee 
were not departible. Hil. 16 Edi 2. Fitzb^ 
Pre/crip f ion y 53, 

* Yet in 2 £d. 3. 12. 3 Ed. 3. 21. a. 9 Ed. 3. 14, bi 
& 42. b. & M. 10 H« 3. Pre/,riptiony 64. fuch Iflue 
was received concerning Lands out of Kent ; indeed 
without Debate, except in the firft Cafe. But in 5 Ed. 
3- 64. concerning Lands out of Kent, it was doubted 
whether the adlgal Partition of the very Lands in Que- 
ftion was traverfable ; and fo likewife in 3 Ed. 3. 38. 
And it is laid down generally in Co, Lift, 78. b, that of 
common Intendment one Part of a Manor fliall not be 
of another Nature than the'reft. 

Seeing 
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, BookL Seeing therefore that an adbual Partition 

^ V"^^. of thq Lands is not ncccflary to be proved, 

^^^l^^^l^ let us confidcr what will be the Efft& of a 

Gavelkind Contrary Ufage Ihewo on the other Side; 

in Kittt. and firft, whether any particular Perfon can 

prefcribe in a contrary Courfe of Dcfcent. 

And I take it, that a perfonal Prefcripcion^ 

that a Man and his Anceftors, &fc. have 

Timeout of Mind, inherited Socage Lands 

in Kefitj by Defcent to the eldeft Son, can 

no more prevail againft the Common Law 

of the County, than in other Shires a con** 

trary Prcfcription by the younger Sons, will 

V. Ante 32. make the Lands defcendible according ^o 

Gavelkind. 

If Lands in Gavelkind defcend, and the 

eldeft Son has always entered claiming the 

Whole, fo that they never were departed, 

for that the younger Brothers never put in 

their Claim, but they now come to claim ; it 

V. Robert le Ihall be no Plea to fay, that the eldeft Son 

Chapclyn*s has always had the Whole, ai/que hoc, that 

Cafe, Itra. ^j^g younger Brothers ever had any thing, a* 

i.^rot! itin ' g^i^ft ^he Ufages which are fo general, that 

dorfo^Rcx, Lands of. the Nature of Gavelkind arc de- 

partible. Micb. 16 Ed. i.Fitzb. Pre/cription, 

52. Lamb. Peramb. Iff- 

No Ufage in If a perfonal Prefcription cannot overthrow 

Kent againft the Cuftom, what then will be the Force of 

the general ^ contrary Ufage in any whole Town or 

Gavelkind. Village within this County (efpecially if it be 

not an Upland Town but a Borough) whofe 

Socage Lands may have always been inhe-* 

rited by the eldeft Son, and the Defcent in 

Gavelkind never pradtifed there I Mr. Lam- 

bard Iff. holds, that a City, Town, or Bo-* 

rough 
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rough can no more be exempted for the on-» Chap. V. 
ly Default of putting this Cullom in Urc, ^'"^^ 
than the eideft Son in the Cafe before may 
prefcribe againft his younger Brethren : And 
thiS) he fays, was in his Time the refolute 
.and fettled Opinion, not only of the beft 
Profcffors and Praftifcrs, but of the Jufticcs 
and Judges of the Law. 

1 have confined the Defcription of Ga- Of the ESeSt 
velkind Lands in this County, to Lands eri- of the Alte- 
pnalfy of Socage Tenure, for a Tenure of '^^^^^^^^^^ 
this Kind newly or lately created cannot Knight-fer- 
intitle to the Benefit of the Cuftom, which vice to So* 
in the Nature of it muft have continued cage. 
Time. out of Mind: And therefore; if 
Lands originally bolden by Military Ser- 
vices come into the Hands of the Crown, 
and are afterwards granted out again to be Pitah. Pr^ 
holdcn in Socage, this will not reduce them ^^"P''**"' ^^* 
to the Nature of Gavelkind, but they will 
remain as before defcendible to the eldeft 
Son only^ Lam^. Peramt. Hi. Gouge and 
W9Qdwin^ Mich, 8 Gee. 2. B. R. 

And for the fame Reafon the Statute 12 
Cfr« 2. 24. which reduces all Military Te* 
nurcs to free and common Socage, beingmade 
within Time of Memory, cannot be faid to 
make all the Lands in Kent holdcn original- 
ly by Knight-Service to be now divifible 
among the Males generally, if the Cuftom of 
Gavelkind never before attached upon them. 
GoMge and IVocdwin. 

Nor can Gavelkind be created, or Lands 
made partible at this Day, after the Manner 
of this Culiom in Derogation of the Com- 
mon Law, even by the King's exprefs Grant 

for 
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Book I. for that Purpofe ; and accordingly it is laid 
•■^^'■^ down, 37 H. 6. 27* a. and per Coke 1 RolFs 
Rep. 46. that the King cannot by his Letters 
Patents grant that Lands Ihall be of the Na- 
ture of Borougb'EngliJhy and defcendible to 
the youngeft Son. For Cuftoms receiving 
J their Perfeftion from the Continuance of 

Time, come not within the Compafs of the 
King*s Prerogative. Cokeys Copyholder, Se£f. 

31. 

Or from So- Nor, on the other Hand, will every Al- 

cage to teration of the Socage Tenure within Time of 

Knight-Ser- Memory, take away or abrogate the Cuftom ; 

^*^^' And therefore it has been adjudged in B. R. 

that if a Man feifed of Land of the Nature 

of Gavelkind makes a Gift in Tail to hold 

of him by Knight-Service, this Land (hall 

be partible notwithftanding. 26 Hen. 8. 

4. b. , 

And by Mountague Ch. J. Where Land 

in Kent was holden in Socage in Gavelkind 

in the Beginning, and now much of it is 

holden in Knight-Service, yet the Cuftom of 

Gavelkind remains; for it runs with the 

Land, and is by Reafon of the Land, 

Dalif. 12. 

Of the and- Anciently indeed our Kings exercifed a 

cnt Power of P^'^^^g^^^^^ ^f changing the Cuftomary De- 

the King and fcent together with the Tenure ; nor was this 

Archbilhop a Powcr infcparably incident to the Crown, 

ll^hlTtiZ ^"^ fon^ctimes delegated to others i for King 

Defce^nt^of ^ J^^^ ^^ ^^^ 3^ Yt^LT of his Reign granted 

Gavelkind to Hubert Archbijhop of Canterbury^ * & fuc- 

Lands. « ccflbribus fuis imperpetuum, quod liceat 

* eis terras, quas homines de feodo Ecclefias 

* Cantuarienfts tcncnt in Gavelkind, conver- 

* terc 
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^ tere in feodo militum. Et quod idem 

* Epifcopus & fucceflbres fui eandcm in om- 
^ nibus potcftatem & libcrtatcm habeant in 
' perpetuum in homines illos, aui terras 
' cafdem ita in feodo militum cbnverfaa 
^ tenebunty & in haeredes eorum, quam 
' ipfe Archiepifcopus habet & fucceflbres fui 

* poft eum habebunt in alios militcs de fe- 

* odo Ecclefiae Cantuar. & in haeredes. Et 

* homines illi & hseredcs eorum eandem & 
' omnem libertarem habeant in perpetuum, 
^ quam alii milites de feodo Ecclefias Can- 

* tuar. & hseredes eorum habent, &c/ See 
the whole Charter in Lamb, Peramb. 588. 
and IVilk. Saxon Laws* And fuch was ac- 
counted the EfFeft of the Alteration of the 
Tenure under this Licence, that the Gavel- 
kind Lands fo converted into Military Fees 
became from thenceforth defcendible to the 
cldcft Son only 5 as appears by 

55 H. 3, Itin. Kane. Rot. 61. in dor/o. 
In a Nuper obiit brought by Jlan de /^ ^«/^r ^i///. 
Beclaunde againft Walter de la Beclaunde his el- 
der Brother, for a Moiety of the Lands of 
their Anceftor in MaydenJiaUj fcff . The Te- ^^^> ^^^^ t^« 
nant pleads, that the Demandant ' non de- \^^^^ ^7® 

1 L ^- J 1. L • J- • changed by 

' bet inde propartem habere, quia dicit, the Arch- 

* quod omnia praedidla tenementa aliquo biihop (•f 

* tempore tenebantur in Gavelykynde, fed whom they 

* dicit quod quidam Hubertus filius PFalteri f^ ^°JL^^") 

* quondam Archtepijcopus CantuartenJtSy de j^i^d into 

* cujus feodo praedifta tenementa fuerunt, Frank-Fee, 
*& cui J. Rex pater Domini R. nunc^ and therefor© 

^ * conceflit per cartam fuam quod ipfe & ^^ younger 
' fucceflbres fui poflent omnia tdncmenta de i^^tied^^^^ 

* ipfis 
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The Deman- 
dant replies, 
that it coald 
not be done 
without Con- 
fentofthe 
Chapter. 



The whole 
County find it 
might bedone 
without Con- 
fentof the 
Chapter, 
• For the 
Meaning of 
this Expreffi- 
on, fee poil. 
lib. 2. c. 7. 
t BiJtfeeidf«- 
fA^r'sCafe, 3 
Ed. a. infra 
lib. 2. c. 8. 

Judgment for 
the Tenant. 
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ipfis tenta in Gavclykyndc in liberum 
feodum convertere^ conccflic cuidem yffan0 
avo ipfius fValteri unum jugum & decern 
acras terras cum pertinentiis in Maydenjfan^ 
▼12. pracdiAum Meflfuagium & tcrram, 
&c. unde prsediftus Alanus petit propartem 
fuam, tenendum fibi & hacredibus fuis in 
lihfrum feodum per fervirium Militare vi- 
ccfimae partis feodo militis, & per viginti, 
ofto folidos reddendos per annum.* 

* Et prasdfftus Alanus dicit, quod prae- 
difta Carta, quam praediftus Arcbiepif- 
copus fecit prasdifto Alano avo prsedifti 
Walteri fine affcnfu Capituli fui, non debet 
ei obefle, quia dicit quod Confuetudo Kan-- 
eide talis eft quod nullus Arcbiepifcopus po- 
tcft aliquam terram, quas tenctur in Ga- 
velykynde, in liberum feodum convcrterc 
fine aflcnfu praedifti Capituli; & petit ju- 
dicium fi prasdifta Carta ei dcbeat obefle, 
& quod Confuetudo talis eft ponit fe fuper 
patriam. Ideo fiat inde Jurata. Poftca 

♦ Tot us Comitatus recordatur quod Rex Jo- 
bannes pater Domini R. nifnc, conceflit 
Huberto Waltero quondam Archiepifcopo 
Cantuarienfi & fuccefforibus fuis, quod ipfi 
convertere pojfent terras de eis tentas in Ga- 
velykynde in liberum feodum^ & qiiod ipfe 
Arcbiepifcopus 6f fuccejfores fui femper^ 
t irrequifito affenfu &f voluntate Capi- 
tuli Ecclefia Cbrijii Cantuarienfis^ pro vo- 
luntate fui quandccunq ; voluerunt^ buciifq^ 
boc facere <onfueverunt. Ideo confideratum 
eft quod praediftus fValterus eat inde fine 
die quoad praedictani terram, & prawliftus 

* Alanus 
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* Alanus nihil capiat, &x. Sed fit in mia, 

* &c/ 
And this Po\vcr of the King and Arcbbi^ 

Jhop to change the Defcent is farther record- 
ed 21 Ed. I. Itin. Kane. Rot. 53. ' Tot us 

* Comitatus quaefitus qiiibus modis tcnc- 
^ menta tenta in Gavclykyndc mutari pof- 

* funt in liberum feodum, dicunt quoJ tan- 
' turn ex fa6l:o & conceffione Regum Anglic 

* & Archiepifcoporum Cantuarienfium^ &c« 

* Re/id. poft. fag. 69. 

But the Charter of King John to the 
Archbilhop feems afterwards to have re- 
ceived a contrary ConftruAion j for it is 
faid by the Court in 26 ///8, 4. b. that there 
is certain Land holden of the Ar*chbi(hop 
of Canterbury by Knight-Service, which is 
Gavelkind departible among the Males. 

As to the Power of the Crown in this 
Particular, there is a notable Record in 
Micb. 9 Ed. 2. C. B. Rot. 240. wherein it 
is admitted, that the King may change the 
Defcenc of Gavelkind Lands immediately 
holden of the Crown, but the Controverfy 
is, whether this Prerogative extends to fuch 
Lands as are holden of common Perfons. 
The whole Record is very long, but there 
is fomething curious in it, that may excufe 
the inferting verbatim all that relates to the 
prcfcnt Purpofe. 

* Kane. Nuper obiit by Richard and fVil- Nupgr clut. 
Ham Sons of Richard de Gatewyk, for their 



* This Suit was commenced in Itin. Kane. 6 Eti* 2» 
and is Rot. 86. of that Iier^ and was from thence 
adjoQrned into C B. (as I fuppofe) proptir Mfficuitatim. 

reafonable 
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^ce this Part 
of the Plead- 
ings poft. ]ib. 
2ii c« 3« 



Plea that the 
Tenure of the 
Lands was 
changed into 
Knight-Ser- 
vice by the 
Grant of the 
Lord con- 
firmed by the 
King, and 
therefore to 
defcend to 
the eldell 
Son. 



(saiiae lantijs in Kent ate 

rcafonable Parts of the Inheritance of their 
Father in Effbe near Mepeham, againft Katba- 
rinCy Margaret and Elizabeth de Gatewyk the 
Daughters of 7(7i» their elder Brother. 

As to the Purparty claimed by Richard^ 
the Tenants, by their Guardian, plead a Re- 
leafe by him of his Right when of the Age of 
fifteen, which is by Verdift found to be good 
by the Cullom, and Judgment is accordingly 
given againft him. 

* Et quoad propartem prsedifti H^iWi^ &c. 
dicunt quod idem WiWus nichil cxigere 
poteft de praediftis tenementis nomine pro- 
partis, &c. Dicunt enim quod tres acrae 
terras de prsediftis tenementis fuerunt per- 
quifuum praedifti ^johannis patris fui, te- 
nendum fibi & hasredibus fuisj abfq; hoc 
quod prsediftis Ricardus obiiffet inde feifi- 
tus, &c. Et hoc paratae funt verificare, 
&c/ 

* Et quoad refiduum omnium aliorum te- 
nementorum dicunt quod tenementa ilia 
funt liberum feodum^ & tenentur per fervi- 
tium militare, & non de tenura de Gavely- 
kynde; Dicunt enim quod tenementa ilia 
dudum fuerunt in feifina cujufdam JVtlVi 
de Faukeham^ qui ilia tenuit immediate de 
quadam Mabilla de Torpel^ quas quidem 
Mabilla per cartam fuam conceflit & con- 
firmavit ipfi WiWo & hasredibus fuis pro ho- 
magio & fervitio fuo omnes terras fuas quas 
habuit in villa ipfius MabilU de EJfbe 
cum omnibus pertincntiis fuis, haben- 
dum & tenendum eidem IViWo & hasre- 
dibus fuis de ipfa Mabilla & haeredibps 
fuis imperpetuum per liberum fervitium 

* quartaa 
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quartan partis fcodi unius militis, & per Chap.V. 
viginti & feptem folidos ipG Mabilla & 
haercdibus fuis annuatim reddendos, &c, 
pro omni fervitiocpnfuetudine ^demanda, 
quae ad ipfam Mabillam vel hasredes fuos 
aliquo modo pcrtinere poflent, &c. Di-' 
cunt etiam quod Dominus H. Rex avus 
Domini i?. nunc per cartam fuann, prasdic- 
tam cartam praedidas MabilU recitans, il- 
1am gratam & ratam habens, ea prsdifto 
fVill^o de Faukebam & hasredibus fuis con- 
ccffit & pFO ipfo Rege & haeredibus fuis 
figillo foo confirmavit: Et proferunt hie 
tam praedi^am cartam prasdiftae Mabilla 
quam prasdidam cartam Domini H. R. 
quas prasdiftam conceflionem teftantur in 
forma prasdifta, - &c. Qui quidcm IVilVus 
de Faukebam tqnementa prasdifta cxtunc 
tenuit liberc per homagium & fervitium 
militare & liberum fervitium, ficut prae- 
diftum eft, & indc obiit feifitusj cui fuc- 
ceflit in iifdem quidam Galfridus ut filius 
ejus & ha:res, qui ilia fimiliter tenuit per 
fervitium militare. Qui quidcm Galfri" 
dus de tenementis illis feofFavit praedidlum 
Ricbardum de Gatewyk patrem prasdidto- 
rum Richardi filii Ricbardi & fViiriy & 
avum ipfarum Katbarinos & aliarum, tenen- 
dum fibi & haeredibus fuis imperpe,tuum 
de capitalibus Dominis feodi, &c. per {cv^ 
vitia quae ad ilia tenementa pertinent. 
Qui quidem Ricbardus toto tempore fuo 
tei)ementa ilia tenuit per jfervitium mili- 
tare, & inde obiit feificus ut de libero feo- 
doi cui fucceffit in eifdem pr^diftus 
Johannes de Gatewyk pater ipfarum Katba- 
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rina & aliarum, qui ilia fimilitor tenuit 
per fcrvitium militare, & inde obiit fcF- 
fitus ut de libero feodo, &c. unde petunt 
judicium, &c. 

* Et idem tVilVus, quoad prardiftas trea 
acras tcrrae, quas ipr2iA\&.2L Katbarina & alis& 
aflerunt prasdiftum Johannem patrem fuum 
perquifiviffe, dicit quod terra ilia non fuit 
perquifitum praedifti Jobannisy immo jus 
pra^di6ti Ricbardi patris, &c. & avl, &c. 
qui inde obiit fcifitus, &c. &c hoc peti quod 
inquiratur per patriam, & praedifta Katba- 
rina & alise fimiliter. 

* Et idem fVill'us, quoad hoc quod prae- 
difta Katbarina & alia? nituntur probare 
prasdifta tenementa efle liberum feodum 
virtute prasdiftae cartse Domini Regis, di- 
cit quoad quatuor viginti acras terrae, qua- 
tuor acras bofci, & pra^diftum redditum^ 
acetiam tertiam partem unius meffuagii de 
prasdiftis tenementis, quod non continen- 
tur in eadam carta, & hoc petit quod in- 
quiratur per patriam, & Katbarina & alise 
fimiliter. 

* Et idem WilVuSy quoad refiduum om* 
nium praediftorum tcnementorum quas in 
praedida carta Regis continentur, dicit 
quod carta ilia ei obftare non debet, nee 
virtute ejufdcm cartas natura prasdiftorum 
tenernentorum, quas ante confeftionem 
praedidas cartas & tempore confeftionis 
ejufdem fuerunt de tenura de Gavelykyndc, 
permutari potuit feu debuit; dicit enim 
quod JecuYidum Confuetudinem Comitatus 
Kancias nullus pqteji de tenementis qmejunt 
de tenurd de Gavelykynde facere liberum 

* feodum^ 
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* feodumy nifi tantum Bominus Rex 6? Archi- 
€pi/copus Cantuarienjis J tf hoc Jolummodb de 
ttnementis qua de iffts Rege ^ Archiepifcofo 
tenentur in Capiu immediate : Et dicit quod 
prsedifta Mabilla de ^orpely de qua prse- 
diftus fViirus de Faukeham tenementa ilia 
tenuit, ilia tenuit ulcerius de quodam Ro^ 
gerode Monulye^ & idem Rogerus ilia tenuit 
de Huberto de Burgh tunc Comite Kanci^e^ 
& idem Comes ilia tenuit de praedifto Hen^ 
rico Rege, &c. & dicit quod ipfe paratus eft 
vcrificare fccundum Confuetudinem prae- 
diftam. 

' Et Katbarina & alias dicunt quod Con- Rejoinder, 
Aietudo non eft talis in partibus illis, qua- that the King 
km praedidus fFiirus illam cfle afleriti ™*y change 
dicunt enim quod Dominus Rex per curiam y^"^^^^^ 

r n r 17 /• 7 f iJito rrank- 

juam potefi facere Itberum feodum de tene- p^e tho' the 

mentis qu^ Junt de Tenurd de Gavelykynde Lands are not 

tarn de illij qua tenentur de ip/o Rege me- Golden imme- 

diate^ * quam de illis qua tenentur de ipjo ^^^^^y ^^ 

immediate: & hoc paratas funt verificare, 

&c. Et fuper hoc dies datus eis de au- 

diendo judicio fuo hie, &c. a die Pafcae Continuance, 

in XV dies, utrum verificatio ilia contra 

tenorem cartas praediftas admittcnda fit, 

Et quoad omnes alios articulos prasdiftos 

undc partes prasdiftas pofuerunt fe in Ju- 



• HenrUus Pratt dat Regi 2 Palfredos pro habenda 
confirmatione Dom. Regis de 4 Jugatis & 5 Acris terrae 
in Villa de Bradborne in Gavelkynd, ad tenendum de 
caetero in dimidio feodi militia., ficut Charta BaU'wini de 
^«un Comitis AlhtmarU teilatur: Fin. Reg, Johannis^ 
U;mb. 8. Lamb. Feramb. jfj. 
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ratam patriae, praeccptum eft Vicecomiji 
quod venire faciat, &c. Poftca, &cc. Jura- 
tores dc confenfu parcium eleAi vcncrunt 
& dicunt fuper facramentum fuum, &c. 
quod Ricbardus de Gatewyk pater pr2Bdi<3:i 
U^iin non obiit feifitus de prasdiftis tribus 
acris terrae propartem ipfius fViiri contin- 
gentibus. Dicunt etiam quod pra^idtas 24 
acrae terras, 4 acrae bofci, 30 iblidati rcd- 
ditus, & tenia pars unius meflfuagii conti- 
nentur in praedida carta Domini Regis, cx- 
ceptis XV acris terrae de iifdem quae non 
continentur in eadem carta eo quod poll 
confedtionem praedi£tae cartas illae quinde- 
cim acras terrae perquifitae fuerunt. Idco 
Confideratum eft, &c. quod praedi£tus 
IViiruSy quoad tjuinq ; acras terrae pro- 
partem fuam contingentes de praedidlis xv 
acris terrae quae non continentur in praedi£ta 
carta, recuperet feifinam fuam & damna fua^ 
&c. Et idem PFill'us quoad refiduum, &c. 
in mia, &c. 

' Et quoad pr^difta Tenementa in prae- 
difta carta Domini Regis contenca. Dies 
datus eft de audiendo judicio fuo in Offca- 
bis Sanftae Trin. &c. Poftca vencrunt tarn 
praedifti Ricbardus & IViWus quam prae- 
didla Katbarina & alia?, &c. 
^ Et praedida Katbarina & aliae, ad majo- 
rem & pieniorem cvidentiam & declara- 
tionem rationis fuse praeallegatae, viz. quod 
Dominus Rex potcft faccre liberum feo- 
dum de tenementis, quae funt de tenu- 
ra de Gavelykynde, de aliis quam de illis 
quae tencntur dc ipfo Rege immediate, 

* pro- 
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proferunc hie breve Domini Regis in haec Chap.V, 
verba. '— ^v--^ 

' Edwardus Dei gratia, &c. Jufticiariis The King 
fuis de Banco falutcm. Cum Richardus de writes to the 
Gattwyk & WilVus de Gatewyk implacitent J«dg" ^^ i'^; 

*' - J 11 V ^1 * J «>rm them of 

coram vobis in eodem Banco Katbertnam de Yiis Preroga- 
Gatewykj Marg. & Eliz. fbrores ejufdem tive to change 
Katberin^^ de duabus partibiis unius Mef- the Tenure 
fuagii, &c. (recHinzthePremiffes in 9ueflion) ^"i^^^^"^"!^ ^ 

• T?/rL - \. HA" I ' -J 1 of Gavelbnd 

in EJ/bejuxtz Mepeham, in quo quidcm pla- 1^^^^ 
cite idem Richardus & tVill*us placitando 
clamant prsediftas duas partes, &c. cffe 
jus & rationabilem partem fuam, quae eos 
contingit de Haereditate, quse fuit Ri- 
cbardi de Gatewyk patris ipforum Ricbardi 
& WiWiy & avi earundem Kalb. Marg. & 
Eliz. cujus hseredes ipfi funt, pro eo quod 
ilia tenementa funt de tenura de Gavely- 
kynde partibilia inter omnes haeredes & 
panicipes hujufmodi ha:reditatum in Com. 
Kane, ac praediftac Katb. Margareta & Eliz, 
in eodem placito coram vobis refpondendo 
allegaverunt quod nos buju/modi tenementa 
in feodum militare &f /erjantiam mutare 
poffimus ex Regia Potejiate, &? quod ante^ 
cejores nojiri Jic fecerunt fro eorum libito 
voluntatis^ & cartam Domini H. quondam 
Regis Anglic avi noftri coram vobis cx- 
hibuerunt, per quam afleruAt didlum avum 
noftrum tenementa prsedifta in feodum 
militare mutaffe & confirmaflc ; & quia 
Celebris memoriae Dominus E. quondam 
Rex Anglic pater nofter, quarto die Mail 
anno regni fui quarto Jobanni de Cobe-- 
bam omnes terras & tenementa fua, quas 
in Gavelikynd tenebatitur in Com. Kane. 
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in fervitium militare a)utavit, ficut per in- 
fpedionem Roculorum Cancellariae ipfius 
Patris noftri nobis conftat, Nos confiderantes 
quod tranjmutatio ilia ex caufis evidentibus fcf 
pro commodo regni nojlri necejfario fa^a fuity 
tranfcriptum cartae illius juxta infpeftio- 
nem rotuloruni praediftorum vobis mit- 
timus praefcntibus interclufum, ut illo 
infpcfto in difto negotio inter praefatum 
Ricbardum & Will' urn y & Kath. Marg. & 
Eliz. pro noftro & regni noftri honore 
& commodo, falva Temper juftitia in- 
ofFenfa, confultius procedere valeatis. T. 
meipfo apud Weftm. xii die Junii anno R, 
noftri decimo. 

* Praediftum etiam tranfcriptum hie mifliin> 
inferius irrotulatur in hsec verba. 

* Edwardus Dei gratia Rex AnglidCy Do- 
minus Hibernia &c Dux Acquitaniay Archi- 
epifcopis, Epilcopis, Abbatibus, Priori- 
bus, Comitibus, Baronibus, Jufticiariis, 
Vicecomiubus, Praspofitis, Miniftris & 
omnibus Baliivis & fidelibus fuis falutem. 
Ad Regiae Celfitudinis poteftatem pertinet 
'&c officium, ut parcium fuarum leges & 
confuetudincs, quas juftas & utiles cenfet, 
ratas habeat, & obfervari faciat incon- 
cuffas; illas autem, quae regni robur quan- 
doque diminuere potius, quam augere 
aut confervare videntur, abolere conve- 
nit, aut faltem in melius apud fideles 
fuos & bene meritos de .fpeciali gratia 
commutare : Cumq; ex diutina confuetu- 
dine, quse in Comitatu Kanci^e quoad di- 
vifionem & partitionem terrarum & tene- 
mentorum, quse in Gavelikendam tenere 

* folent, 
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folcnt, frequenter acciderit, ut terrac & te- 
nementa, quas in quorundam manibus in- 
tegra ad magnum regni fubfidium, & ad 
viftum mukorum decentcr fufRcere folent, 
in tot partes & particulas inter cohasredcs 
poftmodum diftrafta funt & divifa, ut co- 
rum nulli pars fua faltem fufficere polTit ad 
viftum: Nos obfequium laudabile dilefti 
& fidelis noftri Johannis de Cohham, quod 
nobis gratantcr exhibuit, gratia fpeciali 
& honore profequi volentes, concedimus 
cidem & prascipimus pro nobis & hasre- 
dibus noftris ut omnes terrae & tenementa 
fua, quae ad Gavelykendam in feodo tenet 
& habet in Comitatu prasdifto, ad primo- 
genitum fuum vel alium hasredem fuum 
propinquiorem poft ipfum, ficut & ilia 
quas per Serjantiam tenet vel per fcrvitium 
militare, integre & abfque partitione inter 
alios inde facienda defcendant, & eidem 
& ejus hawedibns fub eadem lege, falvis 
in omnibus capitalibus Dominis fuis fer- 
vitiis & confuetudinibiis, aliifque rebus 
omnibus, quse ad eos de diftis tenemen- 
tis pertinere folent, imperpetuum rema- 
neant ; prasfertim ciim in nullius pras- 
judicium cedere videator, fi circa terras 
& poffefllones, quas aliis extraneis licenter' 
concedere poffet, ad ejus inftantiam & 
confenfum fucceffionis fuse modum com- 
mutemus. Quare volumus & firmiter pras- 
cipimus pro nobis & hasredibus noftris, 
quod omnes terras & teftementa, cjuas prae- 
diftus Johannes in Gavelykendam in feodo 
tenet & habet in Comitatu prsedidto, ad 
primogenitum fuum vel aliuiti hjeredem 
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fuum propinquiorem poft ipfum, ficut & 

ilia quas per Serjantiam tenet vel per fe'r- 

vitium militare, integre abfquc partitionc 

inter alios inde facienda defcendant, & €17 

dem & ejus hceredibus fob eadem lege, 

falvis in omnibus capitalibus Dominis fuis 

ferviciis & confuetudinibus, aliifque rebus 

omnibus, quae ad eos dc diftis tenementis 

pertinere folent, imperpetuum remaneant, 

ficut praediftum eft. His Teftibus, Vcne- 

rabilibus Patribus R. Cantuarienji Archie- 

pifcopo totius AnglU Primate, Tf^. Rof-- 

ftnfii & R^ Batbon & Well. Epifcopis, 

IValtero de Valencid avunculo noftro, Ro^ 

gero de mortuo man, Pagano de Cadurtes^ 

Rogero de Clifford, Roberto de Tybococ^ 

Hugone filio Otonis^ Waltero de Helynn, 

Stephano de Penecejier, Rogero de Norwodey 

& aliis. Datum per manum noftrum apud 

IVeftm. quarto die Maii anno regni noftri 

quarto, • 

' Unde eadem Katharina & alise dicant 
quod ex tenore cartas praediftas prsedidto 
Johanni de Cobeham fadkae fatis liquet^ 
quod Dominus Rex per cartam fuam po- 
tcft facere liberum feodum de tenementis 
quas tcnentur in Gavelikendam dc alris, 
quani de illis quae de ipfo Rege tenentur 
imrnediatc; quas quidem Carta Regis re- 
cordum in fe gerit, per quod nulla verifi- 
catio patriae in contrarium virtutis & ef- 
feftus ejufdem eft admittenda in hac 
parte, & petunt Judicium fuper praemiffis 
&c. Et fuper hoc dies datus eft eis de 
audicndo judicio fuo hk, &c.* Afterwards 
Continuances are entered for two Years more, 

but 
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but nothing further appears on the Roll. 
However it is plain by the Time taken to 
confider of this Matter, that the Irifornnation 
given to the Court by the King's Writ did 
not fatisfy their Doubt. 

And the more modern Refblutions do not 
acknowledge any Prerogative fubfifting in the 
Crown to change the Law and Manner of 
Gavelkind Defcents by altering the Tenure, 
even as to fuch Lands as are immediately 
holden of the King. 

Mr. Lambard {dysy that if Lands of ancient 
Socage-Service come to the Crown, and be 
delivered out again to be holden cither of the 
Prince in CapitCy or by Knight-Service of any 
Manor, they opght to defcend according to 
the Cuftom, notwithftanding the Tenure be 
altered. Peratnb. Wi- 

And this Pofition is warranted by the 
Opinion of the Judges in Dalif. 23. Where it 
" is agreed, by them all, that tho* the Cuftom 
^- of Burgage Land is in Socage, yet, if af- 
" terwards the Lands come to a Tenure 
" in Chief, or by Knight-Service;' this 
" changes not the Cuftom ; which always 
" runs with the Land, and not with the 
" Tenure. As Lands in Gavelkind are of Ante 52. 
*^ Socage Tenure, yet if they are changed to 
" Knight- Service the Cuftom is not altered, 
*' but all the Heirs fhall inherit." 

And the fame is the Opinion of /fo// 3 Keb. 216. 
Cb. y. in his Hi/t. of the Com. Law, 213.— Jy^^« ^^^ 
Even in Kent if Gavelkind Lands efcheat, or J"^" 
come to the Crown by Attainder, or Diflb- 
lution of Monafteries, and be granted to be 
holden by Knight-Service, or per Baroniam, 

the 
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Book I. the Cuftomary Defcent is not changed, neither 
^--^^**^ can it be but by Aft of Parliaoient, for it is a 

Cuftom fixed to the Land. 

And accordingly we fee, that thofe, who 

of late have been inclined to difgavel their 

Lands, have applied to the Legiflaturc for 

that Purpofe. 

Of Gavel- ^^^ ^^^' ^^^ Change of the Tenure be not 

kind Lands a total Extinguilhment of the Cuftom, yet 

in the Hands ic is ftill another Queftion, whether if 

pfthcCrown. Lands of this Nature fall into the Hands 

of the King, who is the Sovereign Lord of 

all Lands, and who can hinafelf hold by no 

Tenure, or into the Hands of the Lord who 

holds over by Knight-Service, this may not 

caufe a temporary Sqfpenfion of the Cuftom 

during the Continuance of fuch Unity of 

PoflclTion. 

And firft let us fee how Gavelkind Lands 
defcend while* in the Hands of the Crown. 

As to this, Mr. Lambard in his Peramb. 
Ill- makes a Diftinftion, *^ That if Lands 
*' of the Nature of Gavelkind come into the 
^* Kind's Hands by Purchafe, or by Efcheat 
^' as holden of the Manor of A. which he 
^ <' purchafed, after his Death all his Sons fhall 
*' inherit and divide them. But if they come 
*' to him by Forfeiture for Treafon, or by 
" Gift in Parliament, fo that he is feifed of 
'* them in Jure Corona, then his eldeft Son 
" only, which ftjall be King after him, Ihall 
'^ enjoy them/' 

The firft Part of this Diftindion is de- 
nied to be Law by Judge twifden, i Sid. 138, 
^aym. 77. And is founded merely on what 
is faid by Serjeant Southcot in the Cafe of 

Willion 
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Willion and Lord Berkeley^ Plow. 23/^. h. Chap. V, 
That the King's Purchafe vefts not in his 
Body Politick, but in his Body Natural; and 
therefore if Lands in Gavelkind are given 
to the King and his Heirs, and he dies having 
two Sons, they. Ihall both inherit toge- 
ther. 

But there is no Foundation in Law for 
this Opinion ; for whatever Way the King 
attain the Poflcffion of Lands, as if he pur- 
chafe Lands to him and his Heirs, he is 
ffifed in Jure Corona ^ and if he purchafe 
Lands of the Cuftonn of Gavelkind, and dies 
having divers Sons, the eldeft only (ball in- 
herit thefe Lands. Co.Litt. 15.^. 

Nor is it at all ftrange that the perfonal 
Dignity of the King Ihould fuperfede this 
Cuftom, fince it will caufe the fanie Change 
of the Dcfcent in Lands at Contimon Law 5 
for the eldeft Daughter or Sifter of a King 
fliall inherit all his Fee-limple Lands ; as was 
the Cafe of ^een Mary. Co. Litt. 15. ^. 

And the ditJum of Soutbcot is in the very 
Cafe denied to be Law by Anthony Browne^ 
Juftice, who holds, that if the King has two 
Sons and dies, each ftiall not have a Moiety 
of his Gavelkind Lands, but the eldeft Son 
fliall have the Whole by Prerogative. In- 
deed the fame Judge admits that if Gavel- 
kind Land defcends to the King and his Bro- 
ther [which muft be underftood of a Dofcent 
from a Subject] each of them (hall take a 
Moiety; for if the King Ihould take the whole 
he ihould do a Wrong to the other, which 
his Prerogative will not extend to. Plow* 
247. Willion and Lord Berkeley. 

' Which 
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Book I, Which agrees with the Opinion of Mcile 
^^■"v^*-^ Juji. 35 H 6. 28. tf. That if Lands in Gavel- 
kind defcend to the King and his Brother, 
the King fliall be in the fanne Condition as ' 
another Perfon, and he and his Brother (hall 
inherit jointly. Wherein is to be noted the 
Diverfity between a Defcent from a Subjeft 
to the King, and a Defcent together with the 
Crown. 

But^tthe Poflefllon of the Crown- of Lands 

originally Gavelkind, and a contrary 'Courfe 

of Defcent by Reafon thereof, deftroys not 

but only fufpends the Cuftom, and upon a 

Separation by Grant of the Lands to a Sub- 

je<5t, it immediately revives, and the Lands 

are again partible among the Males. Gfiuge 

and fVoodwiriy Mich. 8 Geo, 2. B. R. 2 Sid. 83. 

1 Sid. 138. by Twijden Juft. in the Cafe of 

Wijemdn and Cotton : And by the Opinion of 

Sir Anth. Browne Juft. Lamb. Peranib. h\h 

And the Authorities before, fag. 65. 

How Gavel- In the next Place it is to be confidered 

kind Lands how Gavelkind Lands cfcheating or granted 

^^l^.^^j^^"^ by the Tenant to the Lord holding over 

LVthI LoTd *^y ^"^g^^-Service will defcend while in his 

Hands. 

The Cuftumal of Kent mentions that if 
any Tenement by Death or Cejfavit efcheat to 
the Lord who holds over by Knight-Service, 
M be by the Tenant granted to him, it Ihall 
not be partible among the Heirs Males of 
the Lord. And this is followed by Mr. Somner 
144, 149. Indeed Mr. Lamb. /. If 7- very 
properly doubts concerning it as not knowing 
whether it be verified by Experience. 

Yet 
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Yet it feems certain that the Cuftom- was 
anciently thus underftood J for in 21 Ed. 1. ///». 
Kane. rot. 53. Berewicke Roll, upon an Iffue 
whether Lands were Gavelkind or not, it is 
recorded that * * Tot us Comitatus qusefitus • por the 
quibus modis tenementa tenta in Gavele- Meaning of 
kynde mutari poffunt in liberum feodum, ^h" Expref- 
dicunt quod tantum ex fadlo & concefllonc J!?'^ ^^^ ^^ 

• • lib 2 C 7 

Regum Anglia & Archiepifcoporum C^j»-. • • • /• 
tuarienjiumy & fimiliter quando ut efcheata 
revertuntur ad Dominos feodorum, quorum 
tenementa, ad' quae dominia hujufmodi te- 
nementorum tentorum in Gavclekynde per- 
tinent, funt liberum feodum ; & fimiliter 
quando reddunturin manus hujufmodi Do* 
minorum prse nimio onere fervitiorum fine 
fpe ipfa rehabendi ^ fed dicunt quod fi forte 
prasdidli Domini hujufmodi tenementorum 
retrodederint eis, qui ilia prius reddide- 
itint, quoquo modo, tenementa ilia re- 
vertuntur ad priftinam Confuetudinem, & 
fiunt Gavelekynde, prout ante redditio- 
nem extiterunt, fed bene licet Dominis 
tenentes fuos exonerare de fervitiis inde 
dcbitis, & nihilominus tenementa prae- 
difta remanent partibilia per Confuetu- 
diflem de Gavelekynde/ And Judgment 
was given accprdingly. And the fame Re- 
cord may be found in Hil. 26 Ed. i. Rot. 21. 
B, R. whither it was removed in order to ^ 
Execution. 

It is likewife mentiohed in Gculdjb. 106. 
to be faid in an ancient Book of 4 Ed. 2. 
In a Nuper obiit ; that if Lands which have 
been dcpartible and departed come into the 
Lord's Hands by Efchcat, they fliall not be 

de- 
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departible in his Hands, vel in manihus alt" 
cujus alius PerquiJUoris non poffunt partiri ; and 
it is there faid that fuch likcwife was the 
Opinion of Bromley ^ Lord Chancellor. 

But the Strength of the later Authorities 
is to the contrary. 

It is faid by the Court 14 H. 4. 9. b. That 
if Gavelkind Lands come into the Hands 
of the Lord the Cuflom is not extinft, as 
if the Lord of the Lands in Gavelkind pur- 
chafe, 6?r. his Heirs Males fhall inherit by 
the Cuftom, And Brooke in his Abridgment 
of this Cafe, Title Cuftom 19. and Extinguijb- 
ment 14. fays, that Unity of Poffeflion is not 
an Extinguilhment of the Cuftom of Gavel- 
kind, Borough-Englijhy or to be endowed of 
the whole, Cff buju/modi which run with the 
Land. 

\i H. 7. 25, h. It is faid by IVood^ that if 
the Lord purchafcs Land holden in Gavel- 
kind, both Sons of the Lord fliall inherit, as 
well as if it had remained in Pofleffion of 
the Tenant; for that Gavelkind arifes (^eji 
Jurdani) on the Land only. 

Unity of Poffeflion in the Lord will not 
hurt the Cuftoms of Gavelkind or Borough- 
Englijh^ becaufe of the Generality of them, 
they extending themfelves throughout the 
whole Country. Keilw. So.- 

It is holden by Brown and Hale Juftices, 
Dali/.* 12. That if Lands in Ancient Demefnc 
arc partible among the Heirs Males, and the 
Lord purchafcs thefe Lands, his Heirs Males 
(hall inherit together, and yet in his Hands 
the Land is Frank- Fee* 
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In the Cafe of Wi/eman and Cotton^ i Sid. Chap. V. 
138. One of the Counfel aflerts that if Gavel- ^^^V^V 

kind Lands are holdcn of a Seigniory which 
holds in Knight-Service, and afterwards they 
efcheat, the Gavelkind Ciiftom is deftroyed; 
and of this Opinion is Windbamy Juji. in the 
fame Cafe, 1 Keb. 505. which is denied by 
Twifdetiy Juft. 1 Sid. ijS, who, as is there 
faid, was well yerfed in the Laws of his own 
Country. 

In this laft Cafe it is not exprefly denied 
by Twijden that the Cuftom is fufpended, but 
only that it is deftroyed: Indeed the reft of 
the later Authorities are very ftrong; other- 
wife there might be fome Colour to fay that 
thefe Lands,, being becbnne by the Unity of 
Poffcflion Parcel of the Manor fo holden bv 
Knight-Service, fhould partake of the general 
Nature of the Whole, and pafs with the reft 
to the eldeft Son, rather than that the Manor 
fliould be difmcnibered by a different Defcent 
of the Demefnes ; according to the Rule^ 
tranfeunt cum univerfitatey qua "per/e non tran* 
jtunt. 

It may not be improper to confider in the 
next Place by what other Means the Cuftom 
of Gavelkind may be altered, and the Lands 
made of the Nature of thofe defcendible 
according to the Courfe of the Common 
Law, » 

I. The Cuftom of Gavelkind is.notDav. 36. 
changed though a. Fine or Recovery be had^^^^^^'^eco- 
of the fame at Common Law; for it is ^""^^^^^^^^ 
Cu4om by Reafon of the Land, and there- ture of Gavel- 
fore runs always with the Land, -F;Wi&'s kind Lands. 
Law 15, 

But 
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But otherwife, fays the fame 6opk> it Is of 
Lands in Ancient Demejne partible among the ; 
Whether An- M^les, for there the Cuftom runs not with 
cient Dc- ^j^^ Lands fimpW, but by Reafon of the An- 

mefne Lands . — . r'^jir i_ r \ 

partible re- Cient Demefoc; and therefore, becaufe the 

jnainfo,when Nature of the Land is changed by Fine or 

Frank-Fcc. Recovery from Ancient Demefnc to * Land 

at Common Law, tlie Cuftom of parting it 

among the Males is gone. 

But it feems this Author is miftakcn in the 
latter Part: For in Dyer p. 72. cited in the 
Margin of that Book,, it is faid to be the 
better Opinion, That if the Laqds in An- 
cient Demefne, which are departible among' 
the Heirs Males, are aliened by a Fine at 
Common Law, the Courfe of the Inheri- 
tance (hall not be' changed, nor the Lands 
made defcendible to the Heir at Common 
Law. 

And the Cafe is more fully reported in 
Bali/. 12. Where Hale and Brown Ju ft ices, 
hold, that if there be a Cuftom within An- 
cient Demefne that the Lands there fhaW 
be parted among the Heirs Males, tho* 
the Tenant levies a Fine of his Land, or 
fufFers a Recovery at Common Law, yet 
the Lands are departible as before i for 
this Cuftom runs with the Land, and is 
not in refpeft of the Seigniory which is 
Ancient Demefne; for if the Lord pur- 
chafes thefe Lands, his Heirs Males fhall in- 



• It is rendered Frank.- Fee till the Fine or Recovery 
is reverfed by the Lord iiv a Writ of DifGeit. 8 £i/. 4. 6. 
£ro. Fine, 36, 47, loi. 
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herit together, and yet the Land in his Hands Chap. V.^ 
is Frank-Fee. But Mountaguey Ch. J. e con- 
tra; for this h not Hkc the Cuftom of Gavel- 
kind, which is annexed to the Land, and is by 
reafon of the L^and ; but in Ancient Demefne 
the Cuftom is annexed to {trenche ove) the 
Land by Reafon of Ancient Demefne, and 
therefore when the Lands become Frank-Fee 
they fhall not be departible, for the Nature 
of Ancient Demefne being changed, the Cuf- 
tom is alfo changed. 

The Opinion of Hale and Brown in the 
foregoing Cafe is agreeable to what is laid 
down 49 Ed. 3. 8. a. by Kirton (a Name 
abridged, as I take it, for Kyrketon a Judge of 
C. jB, at that Time) concerning Lands ia 
Ancient Demefne defce-ndible by the Cu- 
ftom of the Manor tx) the youngeft Son; 
in which Cafe, fays he, if the Lord of the 
Manor releafes to the Tenant all his Right, 
fo that he has loft his Seigniory, or if he 
confirms to hold of him by lefler Services^ 
the Nature of the Tenancy is not changed 
having Regard to the Inheritance of the 
Tenancy again it the Heir, for the youngeft 
Son Ihall have the Land as he would have 
had before, and not the Elder; neverthclefs 
asagainft the Lord who releafedv having re- 
gard to his Seigniory, the Tenancy is changed. 

But in Qucftions of this Kind the Cu- 
ftom of the Place is greatly to be regard- 
ed, for the general Intendment of Law 
may be controuled by a Ufage to the con- 
trary, 

G 2. If 
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2. If Copyhold Lands by the Cuftom of 
the Manor be of the Nature of Borough- 

GaJelkind^in ^»f'^^ ^^ Gavelkind, and the Lord fevers a 
CopyhoW no" Copyhold from the Manor by granting the 
deftroyed by Inheritance thereof to a Stranger in Fee, or 
Severance by making a Leafe for Years of fuch Copy- 
So?^ hold by Indenture, yet the Cuftoms of Ga- 
velkind or Borough' Englijb and all other 
Cufloms which run with the Land remaia 
notwithftanding the Severance. 4 Rep. 25, 
a. in Murrel and Smith's Cafe. 2 Leon* 208. 
Beale and Langley. 
No Aa of the 3- Laftly the Owner of Lands cannot by 
Tenant can his Grant change the Courfe of the Defcent: 
altcrtheMan- For if a Man feifed of Lands in Gavelkind 

orcl^eS S^^^ ^^ ^^^^^^ ^^^^ ^^ ^^^ ^^^^^ ^^\x%y he 
Landsl^ ^^ Cannot thereby alter the cuftoniary Inheri- 
tance but the Law, us res magis valeat rejeds 
the Adjeftive Eldeft. Co. Litt. 27. 
Nor of Bo- And the fanne Law is of Borougb-Englifi : 
rough Eng- p^^ ^ p^^fon after 27 H. 8. made aFeoffoient 
of Borougb'EngliJh Lands to the Ufe of him- 
felf and the Heirs Males of his Body fecun^ 
dum Curjum Communis Legis, and afterwards 
died feifedi and it was the Opinion of the 
whole Board at Serjeants- Inn, that the youngeft 
Son fbould have them by Defcent notwith- 
ftanding the Words bcforementioned. Dyer 
179. b. 
Nothing can ^ Upon the whole it may be concluded 
cxtinguifh the that the Nature of Gavelkind Land cannot 
Cuftom of bg entirely changed, nor the Cuftom extin- 
k ^^^« Ta rRuiftied beyond a Poflibility of Revivor, nei- 

butanAaofc; , ai • c l rr« l 

Parliament, ^her by Alteratioq of the Tenure, nor by 

Unity of Poffeirion of the Lord, or of the 

'King, nor by Fin? or. Recovery, or other 

Aft 
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A& of the Party, nor indeed by any ordi- 
nary Means, but by Ad of Parliament 
only. 

Which naturally leads me to confider the 
Statutes made for Difgavelling Lands in iC^«/, 
and the Efteds of them. 

The feveral Statutes made for this Purpofe The difga- 
are 31 H. 8. 3. and fix private Ads not printed veiling Sta- 
in the Statute Books, one in 11 H. 7. for dif- ^utes and Ef- 
gavelling the Lands of Sir Richard Guldeford; ^^^' ^^'^^"*- 
another 15 //. 8. for the Lands of Sir Hen. 
Wyat only ; anpther 2 6? 3 Ed. 6. another i 
Eliz, and another in the 8th Year of the fame 
Reign, and the laft in 21 Jac. i. 

The Words made Ufe of by the Statute 
31 if. 8. 3. are. That all Manors, Lands, 
, Tenements, Woods, Paftures, Rents, Ser- 
vices, Reverfions and Remainders, Advow- 
fons, and all other Hereditaments whatfo- 
evcr, lying and being within the County of 
Xenty of which the Perfons mentioned in 
the AA were at that Time feifcd, which 
then were of the Tenure and Nature of Ga* 
velkind, and before that Time had been 
departed or departible between the Heirs 
Males by the Cuftom of Gavelkind, fhould 
from thenceforth be clearly changed from the 
faid Cuftom, Tenure, and Nature of Gavel- 
kind, and fliould from that Time in no 
wife be' departed or departible by the faid 
Cuftom of Gavelkind between the Heirs 
Males, but fhould remain, revert, abide, 
dcfccnd, come or be after and according as 
Lands, Tenements, 6ff. do or may defcend, 
remain, &c. according to the Common Law 
of this Realm, and as other Manors, Lands 

G 2 and 




WHt iLanHj^ in itent are 

and Tenements being in the faid County or 
Kent which never were held by Service of 
Socage> but then were and always had beea \ 
holden by Knight-Service, do defcend, &c. 
and in like Manner to defcend and be de- 
fccndiblc, remain, revert, come and be in- 
heritable to the Heir or Heirs after and ac- 
cording to the faid Common Laws, &fr. 
And that all and Angular the faid Lands, 
Tenements, Hereditaments, &c. fhould from ! 
thenceforth be accepted, taken^ inheritedy | 
deemed and judged to be like as Lands, Tc- j 
nemcnts, fcf r. at the Common Law, &c. and \ 
in fuch Manner and Form as if the fame | 
Lands, Tenements, &c. had never been of j 
the faid Nature of Gavelkind; any Ufage or '' 
Cuftom in the faid County to the contrary I 
notwithftanding. - 
I Sid. f35. And in the Statute of Ed. 6. There is st \ 
Claufe, That the Liands fhould be difgavelled, j 
and fhould from thenceforth be to all Intents^ \ 
Conflru&ions and Purpofes whatfoevcr as I 
Lands at Common Law, as if they had ne- ■ 
ver been of the Nature of Gavelkind, and ' 
that they fhould defcend as Lands at Common : 
Law, any Cuftom to the contrary notwith- 
ftanding. 

The Words of thefe Statutes are very ge- 
neral to make the Lands as if they had never 
been of the Nature of Gavelkind, but the * 
Conftruftion is more reftrained : 

In an £je£lment for Lands in Kent a 
Queftion arofe, whether Lands which had 
been Gavelkind, but were by 2 fcf 3 Ed. 6. \ 
difgavelled and made defcendible according f 
to the Courfe of the Common Law, did 

not- 
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notwithftanding remain devifeable by Will Chap. V.^ 
according to the Cuftom of Kent as to Ga- 
velkind : And the Court after two Argu- 
ments adjudged that the Statutes of difgavel- 
lingonly took away the Partibility, and not 
the other Qualities or Cuftoms appertaining 
to Lands in Kent of th« Nature of Gavel- 
kind ; for that they are merely collateral to 
the Nature of Gavelkind (though Wyndbam 
Juft. tliought them Parts of the Cuftom of 
Gavelkind): And the laft Claufe, that the 
Lands fhall defcend according to the Com- 
mon Law, (hall qualify the Generality of the 
precedent Words; And tho'fuch Cuftom were 
to be taken to be Parcel of and comprehend" 
cd under Gavelkind, yet it was not the Dc- 
fign of either of thefe A6ts to diveft thefe 
Lands of any of their former Privileges 
not exprefly altered by the Letter of thefe 
Laws; fdr elfc inftead of a Benefit which 
the Afts intended (they being made on the 
Petition of the Perfons therein-mentioned) 
the Owners of Gavelkind Lands would fufFer 
a great Prejudice by the Lofs of their for- 
mer Privileges, as in the Cafe of Forfeitur-e 
for Felony and the like. UiL 13 Car. a. B. R. 
Rot. 476, fViJeman and Cotton. Hard. ^1^. 
I Sid. 135. Raym. 59, 76. i Ltv. 7^. A'^ 
the fame Opinion had been before declared 
ohiter by Glynne Ch. J. concerning the Sta- 
tute 31 //. 8, 3. that it extends to no other 
Cuflomof the Land, fave that of the Defcent. 
in the Cafe of Brown and Brookes 1659, ac- 
t:ording to a MS, Note which I have feen of 
that Cafe written in the Hand oi P ember ton ^ 
afterwards Ch. J. 

Gi It 
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Book I. It may be a proper Caution to the Rca* 

^^"'^^^ dcr, that all thefe difgavelUng Statutes being 

particular Afts, the Courts of Law cannot 

take judicial Notice of them; but if any 

Ufc is propofed to be made of them, an at- 

teftcd Copy examined with the Record ought 

. to be given in Evidence. Indeed the Statute 

31 H. 8. c. 3. being printed in the Statute 

Book by the King's Printer, according to 

V Salt 66 ^^^ niodern Praftice, Credit will be given to 

' ^ 'it, and it may be read in Evidence to a Jury 

as a true Copy. 

This may fuffice to (hew what Lands in 
general are of the Nature of Gavelkind. 
J. . , c It is further to be obferved, that a Re- 
Gavelkind niainder, being but the Refidue of the Eftate 
Land, in the Land, fliall defcend in the fame Man- 

ner as the Lands in Pofleflion. As if the 
Anceftor die feifed of the Reverfion or Re-, 
mainder in Fee or Fee-Tail expedant on an 
Eftate for Life or in Tail, this (hall be di- 
vided among all the Heirs Males; and fuch 
Remainder of Borough- Englijh Lands ftiall 
defcend to the youngeft Son. 26 H. 8. 4. 
b. Bro. Cufiom i. Lamb, Peramb. 548. T^J^^ 
128. Style 410. 
y^^ The Ufe alfo of Gavelkind Land fliall fol- 

low the Nature of the Land out of which it 
ifTues, and be partible among all the Males, 
it not being a Thing newly treated but the 
ancient Ufe. And in Borough EngUjb the 
Ufe fhall defcend to the youngeft Son; for 
even before the Statute 27 H. 8. the Chan- 
cellor in Cafe of a Ufe of Gavelkind or 5fl- 
rough'Englilh judged by Imitation of the 

Rules of the Common Law, and the Nature 

and 
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and Quality of the Land. 14 H* 8. 6. 4 Chap. V. 
26 ^. 8. 4. ^. 2 iJ(?//'s y^^r. 780. aj H. ^Oi^^^ 
8. 9. 21 £^. 4. 24. ^. 5 Ed. 4, 7. ^. Bro. . 
Feoffment aV VJes^ 32. i A<?^. 88. ici. a. Co. 
Utt. 23. a. And the faoie it is at prefent of 
a Truft. 

If a Fair or Market be holden on Gavel- Profits of 
kind Land, fuch Profits thereof as arifc a ^aif or 
from or by reafon of the Soil fhall defcend in Market, 
the fame Manner as the Land would defcend 
by the Cuftom ; but fuch as are independent 
of the Soil Ihall go to the eldeft Son only ; 
as may be inferred from what is laid down 
by the Court, Moor 474. in the Cafe of 
Beddey and IVellhouJe^ That if the King grants 
a Fair or Market with Toll certain to a 
Man and his Heirs, to be holden within 
Land which is Borough Englijbj and the 
Grantee dies, the Heir at Common Law 
(hall have the Fair or Market with the Toll, 
but the younger Son (hall have the Pickage 
and Stallage as incident to the SoiL And 
the fame Thing was affirmed obiter by Bury 
Cb. Baron J in the Csifeof Retow and Bickerton^ 
J'rin. 7 Geo. i. in Scacc. bccaufe the former 
is not annexed to the Land, but the latter are 
incident to the Soil. 

There is no Point concerning the Law of What Rents , 
Gavelkind that has given Occafion to a greater outof Gavel- 
Variety of Opinions than this. Whether a Rent kind follow 
iffuing out of Gavelkind Land (hall follow Jj^ 5[!S? 
the Nature of the Land or no. 

Indeed the Books generally agree, that a 
Rent which has continued Time out of 
Mind is of the Nature of the Land, and as 
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fuch (hall be departible among the Heirt 
Males, and the Wife fhall be endowed of a 
Moiety, &?r. 4 Ed. 3. 3 a. Bro. Cufi$my 58, 
Fitzb. Dower y 113. 

* But thi$ mud: be taken with a Diilin6i:ion, 
that it be not Rent-Service Parcel of a Manor 
originally holden by Knight-Service, which 
will defcend with the Manor : 

For though the Tenancy i>e of Gavelkind 
Nature, yet the Rent-Service by which fuch 
Tenancy is holden may well be defcendiblc 
at the Common. Law. 7 Ed. 3. 38. Fitzb, 
Avowry y 150. Lamb. Peramb. 548. 

Lord, Mefne and Tenant, and the Land 
IS holden in Gavelkind, yet the Rent and 
Service of the Mefne may be holden at Com- 
mon Law, unlefs it is cfpecially ihewn that 
the Rent is of the fame Nature as the Land 
is. 2 1 //• 6. 1 1 . ^. 

Nor does there ever fcem to have been any 
Doubt concerning a Rent referved on a Gift 
in Tail, or Leafe for Life or Years of Gavel- 
kind Lands, but as incident to the Reverfion 
it Ihall follow the Nature of the Lands. 22 
Ed. 4. ID* b. Dyer 5. b. 

But the great Queftion has been concern* 
ing a Rent-Charge out of thefc Lands com- 
mencing by Grant within Time of Me- 
mory, 

The Authorities which make for the Heir 
at Common Law are thcfe. 

Rent or Common out of Land in Gavel- 
kind, Borough Englijhy fef hujufmodiy if of 
ancient Time, (hall be of the Nature of the 
Land, as that a Wife (hall be endowed of a 
Mcrtety j but otherwife it is of a ^lent newly 

granted* 
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[granted. 4 Ed. 3. 32. Bro. Cujiom^ 58, Chap. V. 
Fiiz, Dowerj 11^. 

Trin. 26 H. t. 4. b. Shelley Jujl. holds, that 
a Rent granted out of Gavelkind Land fhall 
not be partible among the Males, bccaufe the 
Prcfcription is the Thing which makes the 
Land of fuch Tenure, and this ought to be 
for Time out of Mind, and therefore cannot 
take Place in this Rent newly commenced ; 
anJ the Prcfcription of Gavelkind alfo is that 
the Land is holderi in Socage, and this Rent 
does not lie in Tenure, and therefore the Pre- 
fcription ctinnot ferve for it. But Norwich 
and Fitzberberty Jujiicesy held the contrary; 
and Fitzberbert faid, that he had known four 
J\]di>ments in Point that the jlent fhall follow 
the Nature of the Land. 

And the very Term after Shelley maintains 
his former Sentiments, and fays, that he had 
always been of Opinion, tho* Fitzberbert 
thought the contrary, that a Rent- charge out 
of Gavelkind Land is not departibic ; but 
that if the Rent is referved on a Leafe, fo that 
it is incident to the Reverfion, peradventurc 
it is departible. Dyer 5 b. 

A Cuftom never extends to a Thing newly 
created, and therefore if ^ Rent be granted 
out of Gavelkind Lands, or Borough Eng^ 
lijhj the Rent (hall defcend according to 
the Courfe of the Common Law. Co. Copyb» 
Sea.^ 33- . . 

The Authorities to the contrary arc thefe. 
Jnter Plac. Affijarum in Com. Kane. 10 Ric. 
2. An Aflife of Mortdanceftor brought by 
Ite^hen atte Cberebe^ Clerk^ ^nd Nicholas his 

Brother, 
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Brother, as Heirs to their Father Stephen atte 
C&ercbe, againft Tbo. Nortbryn and others, 
for a Rent- charge of a third Part of three 
Buihels of Sale iiTuing de terris^ tenementis, 
Jalindy tSc. in Hertyei the Affifc being taken 
by Default, the Recognitors find that the 
Father of the Plaintiffs died feifed in Fee 
of the faid Rent, and that the Plaintiffs are 
his next Heirs : * QuseGti iidcm Recogni- 
tores qualiter iidem Stephanus atte Cbercbe 
Clericus, & Nubolaus funt propinquiores 
hasredes ipfius Stepbani atte Cbercbe pacris, 
dicunt quod tenementa, unde reddicus 
ille provenit, funt de Gavelkynde & par- ' 
tibilia inter mafculos, & a (oto tempore 
exftiterunt, & redditus ille eji ejujdem na- 
turaj & eje debet Jecundum Conjuetudinem 
tenure illius : Quasfiti iidem Recognicores 
cujufmodi redditus, redditus ille eft, dicunt , 
quod eft redditus onerisJ" And then they 
find the Plaintiffs Title to the Rent. 
Quagfiti iidem Recognitores fi redditus 
ille aliquo tempore poft donum praediftum 
partitus fuit inter mafculos, dicunt quod 
poft donum praediftum non fuerunt duo 
filii fimul alicujus antecefforum pr^difto- 
rum Stepbani atte Cbercbe Clcrici, & iVi- 
cbolai, inter quos partiri potuit, praeter cof- 
dem Stepbanum & Nicbolaunfj {and tben they 
find tbe Damages) Et vifo & diligentcr ex- 
aminato veredifto prasdifto^ Cor^Qderatum 
eft quod praediftus Stephanus atie CbenU, 
Cler. & Nicbolaus recuperent feifinam fu- 
am de rcdditu praedidto, &c, & damna 
fua, &c. 

Rent- 
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Rent charge, Rent referved, 6fr. (tall fol- Chap. V. 
low the Nature of the Land. 22 Ed. 4. 
lO. i. 

If a Rent be granted in Fee out pf Gavel- 
Kind Land, it ihMl defcend to all the Males. 
Lami. Peramb. |Sf . 

Said by Fiizberhert and Pollard^ Juftices, 
and not much denied, that if Rent is grant- 
ed out of Land which is Cuftomary, as Bo- 
rough Englijb or Gavelkind, or where Dower 
is of a Moiety, fcf hujufmodiy the Rent (hall 
be of the Cuftom and Nature of the Land, 
tho* the Rent is granted out of the Land 
within Tinie of Memory, or at this Day. 
14 //. 8. 7 £5? 9. Bro. RenUy 2©, ibid. 
Cufiomy 65. 

And the Opinion of Fitzherbert and Nor* 
wicb, 26 //. 8. 4. b. juft before cited. 

In Ancient Boroughs, where Lands and Te- 
nements are devifcable by Will, a Man feifed 
of a Rent-Service, or Rent-Charge may de- 
vifeit. Litt. SeSi, 585. i Inft. 111. a. 

But this Queftion is at length put in Peace 
by a later Determination : 

The Queftion was, whether a Rent charge 
granted out of Gavelkind Lands to a Man 
and his Heirs (hould go to the Heir at Com- 
mon Law, or be partible among all the Sons ; 
and afjer folemn Argument by two Kentijb 
Counfel, and Confideratioa of all the Cafes, 
the Court held that the Rent ought to de- 
fcend to all the Brothers according to the 
Defcent of the Land, becaufe the Rent is 
Part of the Profits of the Land, and iffues 
out of the Land. Randall and Jenkins^ 
I Mod. 96. 2 Lev. 87. 3 Keb. 214. cited 

- 1 Vern^ 



S4 ' (tZHiat lantiis fn Kent are 

Book I. I Vern. 489. The fame Point was ruled in 
^"^^^^^^ the Cafe of Stokes and Verrier^ 3 Keb. 292, 
I Afo^. 112. on the Authority of the fore- 
going Cafe. And the fame Thing is affirmed 
by Holty Cb. Juft. Salk. 244. 
3 Lev. 370. And in 2 Lutw. 1205, 1210. Ofmer and 
Carth. 307. Sbeafe, is a Conufance made in the Name and 
Right of a younger Brother for his Pur- 
party of a Rent-charge granted to his An- 
ceftor in Fee out of Lands in Gavelkind, 
and Judgment for the Conufant. Indeed 
the Reporter properly doubts whether the 
Conufance being for Part of the Rent only 
was good: For it is adjudged in the Cafe of 
Page and Stedman^ Carth. 364. that Copar- 
ceners cannot fever, but muft join in Avowry 
for Rent, and where one Sifter diftrains (he 
muft avow in her own Right, and likewifc 
make Conufance as Bailiff to her Sifter for 
the entire Rent, and not for a Moiety only 
in her own Right. And the like Deter- 
mination is concerning Jointenants of a Rent- 
charge. Carih. 328. Pullen and Palmer. 
And the fame Rule is allowed between Par- 
ceners of a Seigniory in Gavelkind diftrain- 
ing for Rent-Service. 7 Ed. 3. 38, 39. 
Avowry 150. 

But if the Rent be iffuing by one entire 
Grant out of Lands of different Natures^ 
they who claim under the Cuftom will have 
, no Share in the Inheritance, but the Common 
Law Defcent will be preferred to the whole 
as the moft worthy. 
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l^ent granted out of Land at Common Law Chap. V. 
and Borough Englijh, dcfccnds according to ^-"V*** 
the Common Law. i yind. 191. ol^iter. 

If Rent is granted out of Land of the Cuf- 
tom of Gavelkind, and out of Land at Com- 
mon Law, and the Grantee dies having divers 
Sons, the eldeft only ihall have the whole 
Rent. Marginal Notes to Dyer, 5. i. And 
in the Cafe of Randal and Roberts, Noy 15. 
It was adjudged in Replevin, that if a Man 
fcifcd of Land in Soke-Fee [which is- to be 
undcrftood Land at Common Law, per Hale 
Cb. J. 3 Keb. 215, 216.] and Gavelkind, grants 
a Rent-Charge out of them to B. in Fee, and 
B. dies, having Iffue three Sons, the eldeft 
only (hall have all the Rent. 

But if Rent is rejerved out of Land of two 
Cuftomary Natures, as if a Man make a Leafe 
for Years of two Acres of Land, one in Ga- 
velkind and the other in Borough- Englift), and 
has IfTue two Sons, and dies, the Rent (hall 
be apportioned, becaufe it defcends to them 
by Courfe of Law. Dyer 5. a. Tho' the 
true Reafon feems to be, that it is incident 
to the Reverfion. 

And indeed the Law will be the fame equal- 
ly in the Cafe of a Rent rejerved out of Ga- 
velkind Lands, and Lands at Common Law, 
as fuch Rent is incident to the Reverfion, 
and apportionable on the Severance of it 
cither by Aft of Law, or A6t of the Co.Litt. 14s. 
Party. a. 215. «• 

A Man fcifed of two Acres, the dne in 
Fee, the other in Borougb-Englijh, has Iffue 
two Sons, and lets both Acre;s for Life or 

for 
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Book I. for Years, rendering Rent, with Condition of 

^"^^^^^ Re-entry ; the Lcflbr dies ; by this Defccnt 

which is an Aft in Law, the Reverfion, Rent 

and Condition are divided. 4 Rep. 120. ^. 

Dump or' & Cafe, i RolLRep. 331. 

Of Tithes Parfonages, Tithei, i^c. that came to the 

Sd L?nds Crown by the Statutes for the Diflblution of 

Monafterics, ^c. are made by thofc Statutes \ 
and that of 32 //, 8. 7. in the Hands of 
Laymen, temporal Inheritances, and Huf- 
bands may be Tenants by the Curtefy, and 
Wives endowed of them. Co. Lift. 159, 
Upon which may pofllbly arife a Queftion 
of fome Importance, whether Tithes impro- 
priate ifTuing out of Gavelkind Lands ihall 
defcend to the eldeft Son, or go according 
to the Cuftom of the Lands out of which 
they arife. And the like Donbt may be made 
concerning Dower, and Tenancy by the Cur- 
tefy. But it will be very difficult to main- J 
tain that thefe new Inheritances can be di- 
"^^P-'3'^Tefted or controulcd by the Cuftom, fincc 
they were within Time of Memory Duties, 
merely Ecclefiaftical, collateral to the Eftate 
of the Land, and arc in no Part of the old 
L.ay-Fee, 

I can find no Cafe in the Books in Point to 
this Queftion, (poffibly becaufe never ac- 
counted of any Difficulty) fave one in Hughes' % 
Abridgment^ Title Cuftoms \ which Book I cite 
not as of any Authority, but only as it may 
occafion a further Search, if it fhould ever 
be thought proper to litigate this Point. The 
Name of the Cafe is omitted, but it is Mich. 
10 "Jac. I. A Man is fcifcd of Tithes of 

Corn 
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Corn arifiiig out of the Manor of Z). which Chap. v. 
is Borougb-Englijh ; the Qucftion was who *-nrw 
(hou]d have them, the Elder or Younger 
Son: The Opinion of. the Court was that 
the Eldeft fliould have thenci, becaufe Tithes 
. do not come naturally of the Land, but by 
manual Occupation. Alfo of Common 
Right Tithes are not an Inheritance de- 
fcendible, and by the Statute of Monafte- * 
ries it is only that they are defcendible to 
Heirs. 

Before I conclude this Chapter,^ I (hall T^g Genera- 
take Notice how generally this Cuftom ofiityofGavel. 
Gavelkind formerly obtained throughout the kindthrough- 
whole County of Kenti for tho' it is con- ^**' ^"^^^^ 
fined to Tenements of Socage Tenure, yet 
there were fewer Lands anciently holden by 
Knight-Service in this than perhaps in any 
other County of the Kingdom; infomuch 
that it is faid in Pafc. i8 Ed. a. Mayn. 
610. That all the Land in Kent is holden 
in Socage. But this is not to be taken 
literally, for it is plain by the Milites Jr- 
cbiepifcopi xti Dome/day ^ that Military Te- 
nures were introduced into this County 
foon after the Conqueft: And there arc 
frequent Inftances on Record in the Kentijh 
hers of Lands holden by Knight-Service; 
as in 39 H. 3. Rot. 18. in dorfo. 43 H^ 
3. Rot. 4. 55 H. 3. Rot. 20. ^%. in 
dorfo. 52. in dorfo. 21 Ed. i. inter Plac. 
Coron. Rot. 41. and HiL 10 Ed. i. C. B. 
Rot. 27. So in this very Reign of Edward 
thc^ Second, Mich. 9 Ed. 2. C. B. Rot. 
940. ^ntc 56. And in /tin. Kane. 6 

z Ed. 2. 
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Book L £^. 2. P/<ar. Ci^r^ff. the Juries of the fcve^ 

^'^y^ ral Hundreds throughout the County, are 

charged to enquire defeodisy and accordingly 

find who held Lands in Capite within their | 

feveral Diftridts, as oiay be fcen Rot. 19, 

However it appears by Stat. 1% H. 6. 2. 
that at that Time the Number of Military 'I 
Tenants in this Shire was very inconfider- 
able, the Aft taking Notice that there were 
within the County of Kent but thirty or 
forty Perfons at moft, which had any Lands i 
or Tenements out of the Tenure of Gavel- 
kind, becaufe the greater Part of the County, 
or well nigb ally was of the Tenure of Ga- 
velkind. 

Indeed the Quantity of Lands exempt 
from this Cuftom as to the Quality of 
Partition was much encreafed by the dif- 
gavelling Statutes; and this perhaps may 
have given Occafion to a common Miftake, 
which I have met with among Strangers 
to this County, that there now remains in 
it but little Land of the Nature of Gavel- 
kind. 

But; the Prefumption of Law,' that all 

the Lands in this County are Gavelkind, is 

a great Friend to the Cuftom; and if wc 

confidcr the Difficulty complained of even 

I Sid. 138. in the laft Age, and now grown much 

Wifeman and greater, of proving what Eftates the Pcr- 

Cotutn. J^Qj^g comprehended in the Difgavelling 

Statutes were feifed of at the Time of mak- 
ing thofe Ads, together with that of fhcw- 
ing what Lands were formerly Knight- 

Scrvicc, 



\ 



or tU BntiiH of ^a&elMnti: 89 

Service, which is a Difficulty encreafing every Chap.^, 
Day fincc the Abolition of Military Tenures, 
and the Expencc attending the Search of Re- 
cords for Evidence of this KinJ, I believe I 
ihould not feem much miftaken, were I to 
affert^ that there is now near as' much Land 
in this County fubjcft to the Controul of the 
Cuftom, as there was before the Difgavclling 
Statutes were made. 
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CHAP. VI. 

S>i tDe Batttre of ^atiellf nQ f n Point at 
Defcent ann partftfott; ann of t|)eEe- 
mtW$ foi ann agafna parceners b? 
tlje CuSom. 
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Aving (hewn in general what Lands 

within the County of Kent are of the 

Nature of Gavelkind, 1 (hall now enter more 

particularly into the fevcral Properties of the 

Cuftom, and in this I fhall follow the Order 

Ante 41. of the Divifion before made, firft treating of 

the general, and then of the fpecial Cuftoms: 

And Partibility being the primary and more 

eminent Quality of Gavelkind, I fhall in 

the firft Place fpeak of that, and its Confc- 

quences, viz. The Remedies given by Law 

to or again ft Parceners by the Cuftom, 

either for the Land, or by Reafon of the 

Land. 

Defccnt of The Defcent of Lands in Gavelkind in the 

Lands in Ga- Right Line is fo well known to be among all 

R^^t Lke^^ the Sons, and in^ Default of them to the 

Cufiumal of Daughters, that it is needlefs to multiply Au- 

Kenti^\. thorities concerning it; efpecially as it is 

Litt./ea.i6^. taken Notice of by the Statute 17 Ed. 2. De 

Pnerog. Regis, c. 16. *' In Kent in Gavelkind 

" all Heirs Males fhall divide their Inheri- 

" tance, and likewife Women; but Women 

*' Ihall not partake with Men/* 

But 
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But though Females claiming in their own Chap. VI. 
Right are poftponed to Males, yet it is to ^•^'V^' 
be underftood that they may by Reprefen- By Reprcfcn- 
tation inherit together with them. For it is ^^^^°"' 
not to Defcents according to the Courfe of 
the Common Law only that the Right of 
Reprefentation is confined, but it holds alfo 
in Inheritances defcendible according to Cuf- 
torn; and indeed has been taken Notice of 
by the Laws of all Countries : And therefore, 
if a Man has three Sons, and purchafes Lands 
in Gavelkind, and a younger Son dies in the zinll. 59J. 
Life of his Father leaving Iflue a Daughter, Lamb.Pcram. 
without Doubt the Daughter (hall inherit the|^^'„^ 
Part of her Father; and yet fhc is notDye^237. 
within the Words of the Cuftom (jnter i^^-Poll. 
redes mafculos partibilis) for fhe is no Male, 
but the Daughter of a Male coming in, his 
Stead by Reprefentation. Indeed, had the 
Purchafe been to the Father and the Heirs 
Males of his Body, the Daughter had been 
excluded per Formam Doni ; but the Cuftom 
making the Land defcendible to the Heir 
Male, makes Room for the Reprefentative 
of him. Per Holty Ch. Juft. in delivering 
the Opinion of the Court in the Cafe of Cle- 
ment and Scudamore^ 6 Mod. 121. Salk. 243. 
I Peere IV. 63. 2 hd. Raymond 1024, 1025. 

And the fame Fiftion of Reprefentation 
holds in Borough Englijh ; for there is no 
Difference between Gavelkind and Borough 
Englijh but in the Quantity of the Land taken 
by the Heir ; in Gavelkind each Son tak- 
ing an equal Part, but here the youngeft 
Son takes the whole, which will not vary 
the Reafon in Conftru£tion of the Cuftom: 

H 2 And 
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And fince thisCuftpm alters the Defccnt from 
the Eldeft to the Youngefl: Son, there is the 
fame Rcafon that the Reprefentativc of the 
Youngeft fliall take, as there is at Cooimon 
Law for the Reprefentativc of the Eldeft. 
Ibid. 

And though the Father purchafed not the 
Lands in Gavelkind till after the Death of 
one of his Sons, yet the Reprefcntative of 
fuch Son fhall be admitted in his Stead; as 
appears from the principal Cafe of Clement 
and Scudarfiore^ which was this : A. had five 
Sons, and the youngeft died in the Life of. 
his Father, leaving I flue a Daughter, after 
which the Father purchafed Copyhold Lands 
of the Nature of Borough Englijhy which by 
the Cuftom were defcendible to the Youngeft 
Son and his Heirs; and the Court upon Con- 
fideration were of Opinion that the Daughter 
of the fifth Son fhould inherit Jure Repra- 
Jentationisy for the Cuftom having made the 
youngeft Son Heir, the Law implies all ne- 
ceflary Incidents and Confequences in Point 
of Defcent, Salk. a^^. 6 Mod. 1 20. i Peere 
W. 63. 
In the colla- Nor is the partible Quality of Gavelkind 
tcral Line/ Land reftrained to the Right Line only, but 
in Default of lineal Heirs, by the Cuftom 
of Kent when one Brother dies without Ifliie 
all the Brothers (hall inherit. Co. Litt. 140/ 
a. Skin. 385. Somn. 7. Spelm. Glojjfary Jub 
verbo Gaveletum. 23 JJf. 12. And this was 
taken for granted in the Cafe of Gpuge and 
IVoodwiny Mich. 8 Geo, 2. Where the Contcft 
was between two Brothers on the Death of a 
Third. 

And. 
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And in Default of Brothers their refpcdbivc ^^^P' ^'* 
IflTue ihall take JureReprkJentationis^ but then ^"JP^^. 
the Nephews fuccecding with their Uncle the ^, ^^J^. '^gl 
Defcent is in Stirpes^ and not in Capita. 562. Bn/ift§u 
Smn. 7. And fo from the Nature of the and £%i^. 
Thing it muft be where the Sons of feveral 
Brothers fucceed, no Uncle furviving; for 
though in equal Degree, they Hand in the 
Place of their rcfpcftive Fathers. 

This ExtenGon of the Cuftomary Defcent 
to the collateral Line is a greater Favour than 
is allowed to other Cuftonis; for Borough 
Englijb is confined to tjie youngeft Son only, 
and if he die without IflTue, the youngeft Bro- 
ther (hall not inherit Land of that Nature^ 
except it be by fbme fpecial Cuftom, for Cuf- 
toms ought always to be taken ftridtly. Co. 
Utt. 110. b. I RoWs Abr. 6^.3. -^.2. Godh. 
166. a RoU. Rep. 368. 4 Leon. 24a- Cro. 
Jac. 198. Bailey and Stevens. And Cro. Car. 
411. and IV. Jones 361. in Reeve and Malfter 
agreed by the Court. Which Authorities arc 
fufficient to overthrow the Saying of fVilliams 
Juftice to the contrary in i Bulft. 9^. 

And if the youngeft Son having Lands in 
Borough Englijh die, leaving only Nephews, 
the cldeft Nephew (hall take, i RolP^ Abr. 
624. pi. %. 

So if the Cuftom of- a Copyhold be that 
the eldeft: Daughter, in Cafe there be no 
Sons, Ihall take the whole, the cldeft Sifter 
is not within the Cuftom. Chapman^ Caje^ 
1^ Roll's Rep. 368. Godb. 116. Rapley and 
Chapman. Nor the cldeft Aunt, i RoW% 
Abr. 623. A. I. 

H3 And 
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And though the Cuftom be that the eldcft 
Sifter Ihall inherit, yet it extends not to the 
eldeft Aunt or Niece. 4 Leon. 242. Ratc/iffk 
and Chaplin. Godb. 166. S. C. 
OfGavclkind Neither is our Cuftom of Gavelkind con- 
LandsinTail. fined to Inheritances in Fee-fimple only; for 
though an Eftatc-Tail is a new Kind of Inhe* 
ritance introduced within Time of Memory 
by the Statute De Donis, yet if a Man die 
feifed of Lands in Gavelkind in Tail, whe- 
ther general or fpecia), all the Sons (hall in- 
herit together as Heirs of the Body. 1 1 Ed. 
3. Formedon 30. 11 //. 6. 43. b. Lift. Sell. 
265. 26 H. 8. 4. b. I Rep. loi. a. 103. a, 
Noy 106. For it is Part of the old Fee- 
fimple, though the Tail be created de nova. 
I Mod. 196. 

And in like Manner, if Lands in Borough 

Englijh are given to a Man and the Heirs of 

• his Body, the youngeft Son (hall take. 11 Ed. 

3. Formedon 30. Litt. Seff. 603. Co. Lit^^ 

no. b. Noy 106. fVeeks dind Carvel. 

But a fpecial Cuftom in Borough Englijh 

Lands, that the youngeft Son fhall take aa 

Eft ate in Fee, but the Eldeft an Eftate Tail, 

is a good Cuftom. March 54. Chapman and 

Chapman. 

DevifeofGa- One Fairman feifed of Gavelkind Lands 

ToK^bTo^^^ three Sons, and devifed Part to one. Part 

(hers, tfr. ^^ another, and Part to a third, and if any of 

them died without KTue, then the others to 

be his Heir; this was adjudged an Eftate 

Tail in each. Remainder over in Fee by 

Reafon of the Word Heir* Sparke mdPur^ 

nclh Moor 864, 

u 
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In Dyer 1^"^. pU 5. is put this Cafe: A Chap, VI. 
Man feifed of Lands in Gavelkind by his laft ^— v-*' 
WiJJ devifes them to Hufband and Wife for q^^I^^^^^ 
their Lives, Remainder Proximo Haredi Maf- Lands devifcd 
culo de corporibus Juts legitime procreato im^ to a Man and 
perpetuumi and afterwards the Hufband and his Wife for 
Wife have iffuc three Sons, and die^ jf their Lives, 
the eldeft Son (hall have the Whole, or ^'^"^^j;^^^^^^ 
in Common with his Brothers, was the Quef- Male of their 

tion : Bodies for 

By a Manufcript Note which I have feen ever, is a De- 
of this Cafe, it came in Debate on a Reple- ^^^^^^^ail? 
vin brought by Antony May againft John Mii^ 
ion and John Hammond; and Portman^ Ch. J. 
and H^biddon^ Juji. were of Opinion that all 
the Sons (hould inherit; but Dalijon Juft. 
held that the eldeft Son (hould take the whole 
by Purchafe, and have a Fee by Reafon of 
the Word imperp€tuum. 

The Queftion turns upon this, whether the 
Words of this Devife create an Eftate in fpe- 
cial Tail in the Hufband and Wife ; for then 
all the Sons may inherit ; but if on the con- 
trary the Words next Heir Male being in the 
fingular Number, are to be taken in this Will, 
as they would in a Deed, to be only Words 
of Purchafe, there can be no Doubt but the 
eldeft Son will take the Whole, 

It is certain fuch a Devife of Lands de- 
fcendible according to the Courfe of the 
Common Law would create an Eftate Tail 
in the firft Taker^ as appears by the follow- 
ing Cafes : 

Devife to a Man for Life, Remainder to 
the n^xS Heir Male, and for Default of fuch 

H4 • Hfiif 
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Heir Male to remain, adjudged an Eftatc 
Tail, Burley's Cajcy cited i Vent. 2;jo. 

Devife to Serjeant Miller and his Wife for . 
their Lives, Remainder to the next Heir Malt 
of their two Bodies 5 held, that this was a 
Devife in Tail; for a Devife to the Heir Male 
is a Devife in Tail, unlefs there arc Words 
of Limitation fuperadded fo as to bring it 
within the Rcafon of Archer"^ Cafe (i Rep. 
66.) But the Words Firft, Nexty or Eldeft^ 
or any like Wonlls fuperadded, make no Dif- 
ference. Miller and Seagrave, Mich. 10 Geo. r. 
B. R. 

Sir Tho. Trollop dcvifed the Manor of J. to 
his firft Son JVilliam for Life, Remainder to 
the Heirs Males of his Body, Remainder to his 
fccond Son Thomas for Life, and after his Death 
to the firft Heir Male of his Body, Remainder 
to his third Son Chrijtopher and tht Heirs Males 
of his Body, Remainder in like Manner in Tail 
Male to the fourth, fifth, G*c. Sons : The Court 
held that the Words Heir Male were to be 
vnderftood colleflively, and that Thomas the 
fecond Son took an Eftate Tail, it appear^ 
ing that fuch was the Teftator's Intention by 
the other Devifes; and, this ftands diftin- 
guilhed from Archer\ Cafe, no Limitation 
being fuperadded to the Words firft Heir 
Male, and the Word Fir/i ihall be underftood 
firft in Order of Succefiion from Time to 
Time. Dubber on the Demife of Trollop v. 
Trollop, Eaft. 8 Geo. 2. B. R. which affirmed 
the Judgment of C. B. 

And, it fccms, with equal Reafon may 

the Word Heir be underftood as Nomen Col- 

leHivum, if the Lands be Gavelkind, as all 

2 the 
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the Sons arc in Judgment of the Law but Chap. VI, 
one Heir : And then the Words in the prin- ^^'V^^ 
cipal Cafe yrill create an Eftate in Special 
Tail in the firft Takers, which will defcend 
to all the Mates > for the Law will without 
Difficulty rejeft the Word next, in Favour 
of the Cuftonnary Inheritance, or it may na- 
turally enough be taken to fignify the near- 
eft in Courfe of Succeflion from Time to 
Time. * 

Nor are Eftates of Inheritance only tranf- Eilatcs /«r 
mitted to all the Sons according to the Cuf- auter vu of 
torn, but Freeholds defcendible are alfo of Gavelkind 
the fame Nature; as if a Leafe is made of ^*°^' 
Gavelkind Land to a Man and his Heirs pur 
auter vie, the Heirs by the Cuftom, after 
the Death of their Father, &?^. (hall be the 
fpecial Occupants; In like Manner> as if 
Lands of the Nature of Borough Englijh be 
Icttcn to a Man and his Heirs during the 
Life of J. S. and the LefTee dies in the Life- 
time of J. S. the youngeft Son fhall enjoy 
the Lands. Co. Litt. no. b. Salk, 244. per 
Holt. And the fame Point was adjudged 
between Baxter and Dowdefwellj by Lord 
Hale and the Court of B. R. 2 Lev. 138. 3 
Keb. 475, 486^ 498. And cited in 2 Vem. 
226. tho' objedted that it was only a fpecial 



• In Lovelace's Cafe, cited Moor 371. A Devife of 
Gavelkind Land to a Man and his EUefi IfTue Male (he 
having no Son at that Time) was adjudged no Eflate 
Tail, but for Life only. But the Cafe is reported in fe- 
veral other Books. Cro. Eliz. 40. 2 Leon, 35. i j^ftif. 
132. Sav. 75. in none of which is any Notice taken 
that the Lands were Gavelkind. 

Limi- 
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Book I. limitation to prevent an Occupancy; for he 

**^^^*^ takes as Heir. 

Of Gavel- If Copyhold Lands dcfcendibJe after the 

kindin Copy- Manner of Gavelkind are furrendered to the 

holds. ufe of a Man and his Heirs who dies before 

Admittance, yet the cuftomary Defcent (hall 
«. . g take Place; according to the Reafon of the 
^^/^' .'5 Cafe o( Barker and Denham^ 1 Mod. 102, 
c. argued, J ^V«/. 261. Copyhold Land of the Cuftom 
but not ad- of Borough Englijh was furrendered out of 
judged. Court to the Ufe of a Man and his Heirs j 

the Surrenderee died before Admittance, 
leaving two Sons; and the Opinion of the 
Court was that the Right ftiould defcend to 
the youngeft, according to the Cuftom. 

But otherwife it is if the Cuftom be more 
Special, that the Land of every Tenant dying 
Jeijed be divided among the Sons. In the 
Cafe oi Fane and Barry Hil. 1659. Rot. yyg. 
The Cuftom was that the Copyhold Land of 
every Tenant dying Jeijed defcended to the 
youngeft Son : A Surrender was made to the 
Ufe o{ A. and his Heirs; A. died before Ad- 
mittance: And it was agreed the youngeft 
Son (hould have inherited, if A. had been 
admitted; but in this Cafe A. not having 
been admitted, it was adjudged that the eldcft 
Son ftiouid inherit, and that by Reafon of 
the Striftnefs of the Cuftom which required 
a Seifin and a dying feifed. But the Lourt 
faid it had been otherwife had this Land 
been found to be of the Cuftom of Borough 
Englijh or Gavelkind. Cited by Holt Cb. J. 
in the Cafe of Clement and Scudamore^ Salk% 

A Man 
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A Man feifcd of Copyhold Lands defcendi-^ Chap. VI. 
ble after the Manner of Gavelkind, dcvifed ^'' "^^ 
them to his eldeft Son, but without a Surren- 
der to the Ufe of his Will; and Equity fup- 
plicd this Defeft, being in Favour of the eldeft 
Son, who was as much entitled to this Relief 
in the prefent Cafe, as a younger Son is, where 
Copyhold Lands defcendible at Common Law 
are'devifcd to him. 2 Fern. 163. Bradley and 
Bradley, 

But as Fquity will not fupply the Want 
of a Surrender to the Ufe of the Will in Fa- 
vour of younger Children, if it would totally 
difinherit the Heir at Law, or put the Younger 
in a better Condition than the elder Brother; 
fo on the other Hand, where a Father dc- 
vifed a Copyhold of * the Tenure of Borough 
Evglijh to his eldeft Son, and devifed Houfcs 
in London to his young^ft Son, and died with- 
out having Surrendered to the Ufe of his 
Will, being prevented by the Plague : And 
the Houfes in London intended as a Provifion 
for the youngeft Son were foon after burnt 
down, he being then an Infant, and never 
having entered thereon, or received any Part 
of the Profits; the Court, as the Cafe was 
circumftanced, refufed to fupply the Defedt 
of a Surrender. Ccoper and 'Cooper , 2 Fern. 
265, 

I have feen a remarkable Record of a Whether one 
Plea between Bedyll and Crculher, B. R. Parcener of 
Mick 11 //. 8. Rot.S^. wherein the Dcfen-- J^^^J^^^J" 
dant pleads that the Lands are of the Na- l^^^Js in Qa- 
tiire of Gavelkind in the County of Kent, velkind (hall 
and " that it is, and from Time whereof inherit to the 
'* the Memory of Man is not to the con- °'^^^- 

<* trary^ 
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Pook !• «^ traiy, in the faid County of Keni by the 
^•^^^^^ ** Cuftom of the faid County has been ufcd, 
" that whcnfocvcr two Heirs Males Copar- 
*' ceners of the Half-Bloody of wbatjoever Ptf- 
*^ rent begotteuy have inherited any Lands or 
" Tenements of the faid Nature or Tenure of 
'' Gavelkind in the faid County, and either 
** of thefe Heirs has died feifed of his Pur- 
•• party of fuch Hereditaments without Heir 
" of his Body, then the other furviving Heir, 
*' Coparcener of the faid Heir fo dying, might 
** inherit, and for the whole Time aforefaid 
*' was inheritable, has inherited, and ought 
" to inherit according to the Cuftom the 
'* Purparty of all the Lands and Tenements 
" of the (aid Nature or Tenure of Gavel- 
" kind of the faid other Heir, fo without 
" Heir ef his Body dying/* And then makes 
Tide to the Lands accordingly. And the 
Plaintiff takes Iflue on this Cuftom, which 
the Court after mature Deliberation, . and 
having advifed with the Jufticesof C. B. fent, 
as it concerned the Commonalty of Kentj to 
Poft. lib. 2. be tried by a Jury of the Body of the Coun- 
C' 7* ty : But there is no Verdidt, nor further Pro- 

ceedings entered on the Roll. 

But ttill this Qucftion may be fettled by 

other Authorities; and as the Half Blood 

is an Impediment by the Common Law 

I Roll. Abr. to the Defcent of the Purparty of one Fe- 

628. pi. 14. male Parcener to her Sifter by a different 

Venter, equally as in other Cafes, notwith- 

ftanding a Notion that anciently prevailed to 

V.M.I 9 Ed. the contrary; fo the following Cafes will 

V g^^^d ^^^ ^^ ^^ ^^ ^^^ ^^^^ ^^ ^^ Parceners by 

Fitz. S^r. the Cuftom. ^ 
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* If in. Katie. 55 H. 3. Inter Plac. de Jurat is Chap. VI. 
* 6? 4fflfi^ ^ Civitate Cantuar. rot. 6. Jurata V:'-" 
'locoAflHse Mortis Antccefforis, ^^^^^^^^^ MortdAua/' 
' Confuctudincm Civitatis Cantuar. vcnit rc-/cr. 
cognitora fi Henricus filius Bretun del Afor- 
r/yj, fratcr Johanna uxoris Jobannis filii 
^/7/'/, & Emm^e uxoris Roherti de Kingjion^ 
fuit fcifitus in Dominico fuo ut de feodo de 
mcdietate Mcffuagii ac viginti folidorum 
redditus, & decern acrarum terrse in Subur- 
biis Cant. & mcdietate quatuor acrarum 
terra; cum pertinentiis in T. die quo, &c, 
& fi, &c, Quas medietates praedidorum 
Mcffuagii rcdditus & terras Thomas filius 
Wild Culhill & Henricus frater ejus tenent: 
Qui veniunt & dicunt quod Jurata non 
debet inde fieri, quia dicunt^ quod prae-^^"^"^ 
i\{bis Henricus J de cujus mortc, &c. obiit [j^^y ^Jp^Pj.^^ 
feifitus de prasdiftis Tenementis, & quodthcrs and 
ipfipoft mortem prasdifti Henrici intraverunt Heirs, 
in prsedidta tenementa ut fratres & hasredes 
ipfius Henrici, unde petunt judicium fi 
Aflifa jaceat inter ipfos deficut ipfi & prae- 
diftae Johanna & Emma clamant per unum 
& cundem defcenfum. 

*Et Johannes & Johanna, Robertus & Reply, that 
Emma dicunt quod pradiftum Mcffuagium ^^^ Plaintiff* 
& redditus fucrunt jus & hasreditas cujuf- ^^^ whole 
dam, Chrijiiana, quae habuit duos viros, and the Te- 
de quorum primo habuit prasdiclum STA^- nantsbutBro- 
mam & Henricum, & de fecundo praediflum ^l^^rs of the 
Henricum, de cujus morte, &c. & pras>^^^ ^^°^^- 
diftas Johannam & Emmam ; & dicunt 
quod praediftus Henricus fratcr ipfarum 
Johanna &c Emma iu\t in fcifin^ de ♦ Me-]^^;™^^^ 
dictate praedidti Mcffuagii & redditus no* tidied ^o above 

' mine a third Part. 
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Jodgment for 
the Plaintiffs. 



Afllie* 



Tenant 
pleads that 
H. died fei- 
fed as of his 
Purparty in 
Gavelkind, 
and (he is 
Heir of the 
whole Blood, 
and thePlkin- 
tiiFis by ano- 
ther Venter. 
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mine propartis fuae cum praedidbis Tbomd 
& Henrico, & inde obiit fcifitus; uride dicunt 
quod ipfe Johanna & Emma Junt h^eredes 
propinquiores fr^ediSli Henrici fratris Jui, 
ex quo ipja Junt de eodem patre &? eddem 
matre, quam pr^diSfi Thomas &f Henricus 
qui tantummodo Junt Jratres ejus ex parte 
matris, deficut idem Henricus frater ip- 
forum obiit feifitus de prasdiSis medieta- 
tibus praedidlorum Meffuagii & redditus. 
Et praedidi Thomas & Henricus non poffunt 
hoc dedicere ; Ideo ConJideratum eft quod 
pra^difti Johannes & Johanna^ Robertus & 
Emma recuperent feifinam fuam de praediftis 
medietatibus meffuagii & redditus, ScT'/^^/wj/ 
& Henricus in mia. 

5 Itin. Kane. 6 Ed. 2, Rot, i8, in dorjo. 
Affifa venit recognitura fi fViWus filiusi 
JViin de Home & Elena uxor ejus, &c. 
injufte diffeiliverunt Johannem Heymes de; 
Frejingheye de libero tenemento fuo in Ten- 
terden, &c. unde queritur quod diffeifivc- 
runt cum de uno Meffuagio & quinqj 
acris terrae. 

* Idem IVilVus & Elena refpondent ut 
tenentes, & dicunt quod renemenca pofita 
in vifu non continent in fe nifi unum mcf- 
fuagium & quatuor acras & tres rodas ter- 
ras, & quod Affifa non debet inde fieri, 
&c. quia dicunt quod tenementa ilia fi^ 
mul cum aliis tenemcntis dudum fuerunt 
in feifina cujufdam Hamonis dt Frejingheye 
ut jus ipfius HamoniSy qui habuic duas ux- 
ores, fcih quafdam Mahillam & Margeriam, 
& de praedidta Mabilld procreavit ipfe pra> 
diftum Johannem^ qui nunc queritur, & cic 

* pra^- 



in pofnt of Vt{cm mp l^artftfoit: 103 

^rxdiQA Margerid procrcavit qucndam 12^- Chap. VI. 
bertum & prsedidtam Elenam^ & dicunt quod V-^v""^ 
poit mortem praedifti Hamonisy qui de prae- 
diftis tenementis obiit fcifitus in Dominico 
fuo ut de feodo, &c, fuccefferunt in iifdem 
tenementis prasdifti 'jfohannes & Robertus 
ut filii ejus & hseredes, &c. ita quod tota 
Haereditas, &c. partita fuit inter ipfos Jo- 
bannem &c Roberlum; & quod tenementa 
nunc pofita in vifu, &c. aflignata fuerunt 
in propartem ipfius Robertiy qui inde obiit 
feifitus,* &c. cui fucceflit in eifdem qui- 
dam Hamo ut filius ejus & hasres, qui 
inde obiit fcifitus, &c. poft cujus mortem 
fine hasredibus de fe, &c. reforticbatur 
Jus praediftse Elena ut amitae & hasrcdi, 
forori prasdifti Roberti patris praedifti Ha^ 
monisy &c. de Janguine integrOy &c. unde 
petunt judicium, deficut idem Johannes eft 
de alio ventre £ff non de Janguine integro ipfius 
Roberti. 

* Et Johannes Heymes bene cognovit quod Plaintiff re. 
tenementa praedida fimul cum aliis tene-P^*", that the 
mentis fuerunt in fcifina prasdifti Hamonis ^^^^^^ 
de Freftngheyey & quod eadem tenementa to^h^nj af°hi» 
partita fuerunt inter prasdidum RobertumFarpsinyymd 
& ipfum Johannem, fed dicit quod tene- not to /f, 
menta ifta in vifu pofita, & unde quer*, 
&c. aflignata fuerunt eidem Jobanni in pro- 
partem, &c. & idem Johannes inde fuit in 
fcifina ut de libero tenemento fuo per affig- 
nationem prasdiftam, quoufque prasdifti 
WiWus & Elena & alii in brevi nominati 
ipfiam inde injufte difleifiverunt,& hoc petit 
quod inquiratur per Aflifam, & fFill'us & Iflae thereon, 
alii fimiliter. 

« Poftea 
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* Poftca vencrunt xii. Recognitores qui 

* dicunt fupcr facramcntum fuuin quod prae- 

* difta tcnementa, quae prasdiftus Johannes 

* Heymej pofuit in vifu fuo, & de quibus 

* queritur, &c. affignata fuerunt praedifto 
Judgmen^for ' ^^*^^^^ '^^ propartem fuam, & non pras- 
thc Tenant. * difto Johanniy unde dicunt praci/e quod 

' IVilVus & alii non difleifiverunt prasdiftum 

* Jobannem ficut queritur. Ideo Confidcra- 

* turn eft quod praediftus fVilVus & alii cant 

* fine die, & prasdiftus Johannes nil capiat, 

* &c. fed in mia, &c. 

In an Affife, Plac. Aff. in Com, Kane. 3 Ed. 
2. by Robert Bijhop and Godeline his Wife 
againft John Son of Edm. de Herberdefeild, &c. 
for Lands in Stapleburfty i^c. 
■' Juratores dicunt fuper facramentum fuum, 
quod praedifta tenementa aliquo tempore 
fuerunt in feifina cujufdam Edmundi de 
Hardcburche^ qui defponfavit quandam Ju* 
lianam, & ex ca procreavit quendam 
fVilVum nomine & praefatam Godeltnaniy 
quae modo queritur, quas quidem Juliana 
poftea obiit, poft cujus mortem ipfe Ed- 
mundus defponfavit quandam Dyonijiam^ & 
ex ca procreavit quendam filium Johan^ 
nem nomine \ & dicunt quod praediftus 
Edmundus poftea obiit, poft cujus mor- 
tem praedicti fViWus & Johannes intra- 
verunt in praediftis tenementis, & ea te- 
nuerunt in communi fecundum Con/uetu- 
dinem de Gavelkynde per quatuor annos & 
amplius, &: dicunt quod praedidus IVit- 
lielmus poftea obiit, poft cujus mortem 



Affife. 

Vcrdid, that 
the Plaintiff 
is Sifter of the 
whole, and 
the Tenant 
Brother, but 
of the half 
Blood to *r. 
who died 
feifed of the 
PremifTes as 
of hisPurpar- 
ty ia Gavel- 
kind. 

N. B. A Ver. 
didl of much 
the fame Na- 
ture was 
found be- 
tween the 
fame Parties 

in an Afiife hroM^t Anno 35 Ed. i. and occurs MV^,. 3 Ed, 2. Ccraifi 
Kege, Rot,. 105, Kane 

' prae- 
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* pra&dida GodeNna intravit in integro pras- Chap. VI. 

* di<Sorum tcnementbrum, «//or^r 6? hares ^»— -v-*-^ 

* pradiSi Wiiri ex eodem patre (^ ex eadem 

* matrey & fuit feifita in comnniini cum prse- 

* difto Johanne fratre ejus de integro pras- 
' diftorum tenementorum,quourquc prsedifti 

* Johannes filius Edrnundi & Johannes Meylyeme 

* ipfann inde injufte diflcifiverunc ; Et idco 

* Confideratum eft quod prasdifti Robert us 

* filius Roberti & Godeltna uxor ejus recupe- j^jgnient for 

* rent inde. feifinam fuam per vifum Rccog- the Plaintiff. 

* nitorum, & dannna fua, &c. 

Having treated of the Sons Right to the Remedies for 
Gavelkind Inheritance in itsfeveral Branches, Parceners in 
it may be proper to fhew the Remedies given Gavelkind, 
by Law for the Recovery of that Right ; the 
more briefly indeed, becaufe fome of them 
are at prefent difufed. 

The Law has generally provided the fame 
Writs and Remedies for Parceners by the 
Cuftom, as it has for Female Parceners. 

As a Nuper obiity where one of them enters in Fee. 
on the whole Land on the Death of the An- 
ceftor, and deforces the other, F. N. B. 197. 
b. if the Anceftor died feifed : But if he died 
not feifed, as if the Anceftor had made a 
Leafe for Life, and one Coparcener enters 
after the Death of Tenant for Life upon the 
whole, then the other ought to five a Writ of 
Right ^^ Rationabili P^r/<? againft him. F.N.B. 
9. b. And thefe Writs lie between none but 
Privies in Blood. Ibid. 

But an Aflife of Mortdanceftor lies not 
for one Brother for Lands in Gavelkind 
againft the other, becaufe of the Privity of 
Blood, no more than for one Daughter 

I againft; 
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Book I. againft another. F. N. B. i^^. L. BraS. lik 
^^ "•"'"' 4./. 26 f, 283. Co. Lilt. 242. a. 

ThtCdWnts Je Ratronalfili Parfe and N'uper 
ohiity lie only for one Parcener in Fee-fimplc 
againlt the other. F. N. B. 9. fcf 197. 
Ii> TaiU But there are other. Remedies proper to 

Parceners in Tail : 

As a Formedofiy where all the Sons are en- 
titled to Gavelkind Lands entailed, as Heirs 
©f the Body 5 and the Writ fhall be in the 
common Form, as the Writ of Formedon 
brought by Daughteis, but by their Count 
they Ihall fhew the Cuftolh, and make the 
Defcent to them as Heirs in Gavelkind, ri 
Ed. 3. Formedon^ 30. 11 H. 6. 44. ^. F. N. B. 
^17. A. 

And the fame it is in Borough Englifh-y 
the youngeft Son taking the Lands entailed 
fliall have a Writ q( Formedon in the Com- 
mon Form Mt qua dejcendere debent ta the 
Demandant ut filio fcf baredi de corpore^ C^c. 
but by the Count he fhall alledgc the De- 
fccnt to him as youngeft Son by the Ufage. 
J 1 Ed. 3. Formedon y 30. 13 if. 4. Garran^ 
tie, 94. 

If Lands in Gavelkind be entailed, and 
defcend to many Brethren as Heirs to their 
Father, and they make Partition betwixt 
them of the L.ands, and afterwards one aliens 
his Part and dies, his Heir fhall have a For- 
wedon of that which they held in Parts. F. 
N. B. 214. B. Where fee the Form of the 
Writ. 

And where two. Heirs in Gavelkind, hold 
Lands in Coparcenary without any Partition 
made> and one dies^ leaving IfTue, and the 

other 
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other enters and oufts the Iflue, fuch IflTue Chap. VI. 
Ihall have a ^vwoi Formedon {xa Defcender) u— nr**-' 
in the Injimul tenuit again ft the other Copar- 
cener who deforced him of his Land. F. N. B. 
216. ji. * 

And the fame Writ lies againft a Stranger 
v^hcrc he oufts the Iflue in Tail of one Par- 
cener ; or if the Father of fuch IflTue had made 
a Feoffment in Fee to a'Stranger ; or for a 
Coparcener againft a Stranger, who enters on 
the Death without IflTue of the other Heir, 
who held the Lands undivided ; or if fuch 
other Coparcener had aliened his Part to a 
Stranger in Fee. 3idi And fee there the 
Form of the Writ. 

Lands in Gavelkind are granted, and ren- 
dered fay Fine to a Man and his Wife, and 
the Heirs Males of their Bodies, and they 
die before Execution fued j the Heirs bring 
a Scire Facias againft the Terretenants to 
have Execution, in the Writ they ftiall make 
the Defcent to themfelves generally, but in 
the Count they (hall fliew the Cuftom oiKent, 
and that the Lands defcended to them as 
Heirs Males by the Cuftom. i i H. 6. 43. ^* 
44. b. 

Other Remedies there are common to all Remedies 
Parceners. common to 

All the Sons ftiall join in an Attaint, or ^^ Parceners- 
. Writ of Error, to reverfe an erroneous Re- A«aint"^ 
covcry of Gavelkind Lands. Finch's Law 
16. Lamlf. Peramb. \ll' The fame fhall 
the youngeft Son have for Borough Englijh 
Lands. Finch*s Law 16* F. N. B. 21^ M. 
IV. Jones 361. 3 Leon. 261. 4 Leon. 5, 

1 2 Owen 
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Book I. Owen 68. for thefc follow the Nature of the 
•"""^'"^ original Aft ion. 

If there be a Brother and a Nephew, or 
others in different Degrees Parceners in Ga- 
velkind they are within the Statute of GlO' 
cefter^ c. 6. to join in a Writ oi Mortdanctfior. 
2 Inft, 308. 

Heirs in Gavelkind fliall have their Age 
^^' in all Aftions, which in their Nature will ad- 

mit of that Delay, in the fanrie Manner as 
Female Parceners ; and the youngeft Son 
being Heir by the Cuftom of Borough Eng- 
UJh (hall have his Age, or the Parol (hall 
demur, as it would in the Cafe of Inheri- 
tances at Common Law. Salk. 243. 6 Mod. 

122. 

Aid. One of the Heirs in Gavelkind after Par- 

tition being impleaded in a Precipe for his 
Purparty fliall have Aid of the other, i RolL 
Ahr. 1S2.pl. 17. II H. 4. 22. b. 17 Ed, 
3, 2. b. 12 Ed. 3. Vouchery ixy. and innu- 
merable Inftances in the Kentijh Iters. 

Of the Writ ^ ^^5^ ^f Partition lies between Heirs 

and Manner . ^ n • j n , r^ > 

of Partition. ^^ Gavelkind, as well as between remale 
Parceners, but in the Declaration they ought 
to make menti/3n of the Cuftom*. Litt. 
SeS. 265. 



• Accordingly fee the Form of the Declaration on 
a Writ of Partition between Parceners in Gavelkind. 
I Bro^n'. Decl. 150. Hcrne 531, 534, 53;^^ ^38* 
And fee the Form of an Indenture of Partition by 
Confcnt between two Heirs in Gavelkind. Raft. Ent. 
452. 

Three 



'\ 



fn pofnt of Percent ann l^attftfoit. 109 

Three Sons Heirs in Gavelkind in Kent^ Chap. VI. 
the youngcft aliens his Purparty in Fee, the ^-^^z**^ 
illienee and the fecond Son join in a Writ 
of Partition againft the Elder^ and the Writ 
^zs fecundum formam Staiuti 31 H. 8. i. 
which is for a Partition among Jointenants 
and Tenants in Common : And the Writ 
was abated by the Court ; for the fecond Son 
is neither Tenant in Common, nor Join- 
tenant with the Elder, and therefore he can- 
not join in this Writ with the Alienee j but 
they are entitled to feveral Writs of Parti- 
tion, the Son to a Writ at Common Law, and 
the Alienee upon the Statute; but they can- 
not join. Ballard and Ballard^ Dyer 1 28. O. 
BmdL 20. N. Bendl. ^2. 1 And. ^^o. Dyer 
243- Cc. Liu, 175. ^. 

And in fuch Cafe the two Sons might have 
a Writ of Partition at Common Law againft 
the Alienee, but not upon the Statute. 0. 
Be^dl. 10. N. BendL 152. 

And if two Coparceners join againft the 
Alienee in a Writ of Partition at Common 
Law, and one of them does not proceed, 
yet he may be fummoned and fevered, and 
his Part fhall be parted and fevered, as well 
as the other Parts. Dyer 243. The Re- 
porter indeed adds a ^are to this, but, as 
it feems, a little unneceffarilv ; for there can 
be no Colour to fay that the Nonfuit of oncy q^ ^ht 
Demandant is the Nonfuit of both in this, any j^q. a. 
more than in other real Adionsj but the 
Parcener who makes Default may be fum- 
moned and fevered, and the other proceed to 
Judgment; and then of Courfe on the Par- 
Ution made in this Adverfary Way each 

I J Par- 
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Book I. Parcener muft have his Part aflSgned in Se« 
^t'^y^^ vcralty ; though on a Partition by Confen^t 
between three Coparceners, a third Part may 
be allotted to qne in Severalty, and the others 
ttill continue to occupy the reft in common 
as before. Litf. Sell. 276. And it is the 
lefs unreafonable that the Part of him not 
proceeding fhquld be divided with the reft in 
this Cafe, becaufe he docs not by the Seve- 
rance abfolutely ceafe to be Party to the Re- 
cord, but notwithftanding, if he dies, the Writ 
Ihall abate. 10 Rep, 134. in Read and Red^ 
marC^ Cafe. So if a Writ of Error be brought, 
not naming hinci who was fummoned ancj 
fevered, the Writ Ihall abate, 9 H.6. 38. 
Bro. Error J 7. 

The Manner of Partition among Par- 
ceners ratione ret, is much the fame 
as among thofe at the Common Law^ 
Lib. 2. c. 33 ^^ ^^tione perfonarumi and therefore Brae- 
p. 71, ton has treated of both indifcriminately in 

the fame Chapter ; if there be any Difference 
between theqi it is in the * Manner of di- 



• The Law concerning this Matter among Female 
Parceners is, that all Houfes and Caftles (except Ca- 
ftlcs for the necelTary Defence of the Realm) ought to 
be parted among them, but thcfe ought not to be di- 
vided. I hfl. 165. And Bra^on, lib, z.feU 76. And 
Fleta, libn 5. f . 9. whom Lord Coke cites as his Authorsjf 
fay, Ji autem non niji unicum Jit Cajhumt illud intent 
remaneat Primogenitor ita tamen quod Pofinato fro Parte 
fuA fat is fad at alibi ad 'valentiam. And with this Re- 
llriilion, that the eldeft fliall make Satisfaction, it feems 
are to be underftood the Words of the Stat. Hib* 14 U. 
3. Cum Primogenita nihil plus petcre pojfit quam oliie 
for ores, nifi capitate Mejfuagium nomine Einecia, And 
fo is Glany, lib. 7. c. 3, Et vide f^iit, Se^^ 251. 

yiding 



f n point of IDefcent ano partftf on. 1 1 1 

viding the Chief Houfe or Capital Mefluagc j Chap. VL 
concerning which I find nothing in the later ^-— v-**^ 
Books, but Glanville, BraSion, and ^V^^^» JJ^^Je'S'T 
fpeaking of fuch Socage Lands as were par- talMelluTge. 
tiblc in their Times, treat of this Matter ai- 
moft in the fame Words. ^ Si vero fuerit 
Liber Socmannus tunc quidem dividetur 
Ha^reditas inter omnes filios, &c. Salvo 
tamcn Capitali Meffuagio primogenito 
Filio prodignitate -Slfnecise fuas, ica tamen 
quod in aliis rebus fatisfaciat ad Valen- 
tiam. Glanv. lib. 7. c. 3. Et fi unicum 
fuerit Mefluagium, illud integre remaneat 
Primogenito, ita tamen quod alii habeanc 
ad Valentiam de communi. Bra3. lib. 2. 
fol. 76. Fletay /. 5. c. 9. And the fame 
Authors had faid a little before, * Habct 
hoc Privilegium Primogenitus propter 
^fnctiam, quod primam habebit Electio- 
nem, ut fi plures participes fint ibi Cohse- 
redcs, & plura Capitalia Mefluagia, pri- 
mogenitus primo eligat, & pottea Poftna- 
tus, & fie tertius, & quartus in infinitum, 
quamdiu fuperfuerit unicum Capitale Mcf- 
fuagium. Sed fi complura ibi fucrint, non 
tamen tot, quod quilibet habeat unum, 
tunc illis, qui expertes funt, de communi 
Hsei-editate farisfiat ad Valentiam. 
And if the Houfe chofen by the Eldefl:, 
where there are many, is of greater Value 
than thofc which fall to the Share of the others, 
it fcems he ought to make Satisfadlion to • 
his Brethren out of the reft of the Inheri- 
tance, or by a Rent out of the Houfe, f^ide 
i///. Seff. 251, 

» 1 4 Jnj 
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?ook I. Indeed the Cuftumal of Kent fets up ^ 

different Kind of Partition : " Let the Met 



cc 
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fuage be parted among them ; but let thc-j 

Hearth for Fire {jiftre) remain to the; 

Youngeft, and be the Value of it delivered- 
" to each of the Parceners of that Heritage,.; 
*' from forty Feet from that Hearth, if the 
*' Tenement will fo permit, and then let the 
*' eldeft have the firft Choice, and the others j 
** after their Degree. So of Houfes, which^ 
*^ (hall be found in his Hands, let them be 1 
*^ divided among the Heirs by equal Por- I 
" tions, that is to fay, by Feet, if it may be, ; 
*' faving the Covert of the Hearth; which 
*^ fhall remain to the Youngeft, as is afore- 
" faid 5 fo neverthelefs that the Youngeft 
" make reafonable Compofition with his Co- 
*' parceners for the Part which belongs to 
" them, by the Award of good Men." 

But we learn from Mr. Lambardy !l j. that 
there is now no particular Regard paid either 
to the Eldeft or youngeft Son in making Par- 
tition, only Confideration is had that the Parts 
be equal and indifferent. Nor is it in the leaft 
ftrange that a Way of Divifion fo inconveni- 
ent to all Parties fhould be difufed. 
> Even after Partition of Gavelkind Lands, 
tof Suit-Scr- but one Suit (hall be done for all the Parce- 
!^l!lr/;« r. ners for fuch Tenements for which only one 

ceners in Ua- . ^ n i -r^ * 

velkind. Suit was before due, but all the Parceners 
jfhall be contributory, according to their fe- 
veral Portions, to him that does the Suit for 
them* Cuftumal of Kent^ infra. Stat, MarL 
(. ^. Vide 2 Inft. 119. 



£ 
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The Entry into and Seifin of any one Chap. vr. 
Brother of Gavelkind Lands is the Entry and t^^JT'^'^^'T^ 
Seifin of all the Brothers Coparceners with£n^.y^jfQn^' 

him. 43 Ed. 3. 19. ^. I. LutW. 754. But Parcener is 

tWs muft be underftood of a general Entry, the Seifin of 
and not where one enters claiming the whole ^^* 
to himfclf. Co. Lift. 243. ^. 373. ^. 43 Ed^ 
3. 19, a. 

But if there be three Coparceners in Gavel- 
ind ofaReverfion expeftant on an Eftate 
for Life and one aliens his Part, though the 
Entry of the eldeft Son may give Seifin to his 
Brother, yet it cannot to the Stranger ; for he Dyer 128, 
is in as Tenant in Common by a different 
Title, and muft implead, and be impleaded 
by a feveral Precipe ; and it is a general Rule 
that where there (hall be feveral Adlions, 
there muft be feveral Entries. 

It is but reafonable that the Sons partaking Of Debt 
alike of the Advantages of the Inheritance ?S^"^ ^f**^ 
fliould be equally fubjeft to the Burthens at- J^" the^Bond 
tendant on it : And therefore if a Man feifed of their An* 
in Fee of Lands in Gavelkind has Iffue three ceftor. 
Sons, and by Obligation binds himfelf and 
his Heirs, and dies, an Aftion of Debt is 
maintainable againft all the Sons. Co. Litt. 
376. b. 386. b. Lamb. Peramb. fSv. Cro. 
Jac. 218. And the Plaintiff in fuch joint 
Aftion (hall declare on the Cuftom.* 1 1 H» 
;• 12, 



* See the Form of the Declaration* N. BendL 146. 
B^aji, Ent. 208. I Brownl. DecL in. 

But 
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Book I. But then the Queftion will be, when the 
Obligee ihall be compelled to bring his 
Adion againft all the Sons, or when he may 
fue the Heir at Common Law alone ; which 
may be rclolved by the following Diftindi- 
ons. 

If the Obligor dies feifed of Land in Gavel- 
kind only, the Writ ought of Neceflity to be 
brought againft them all : For all the Parce-. 
ners make but one Heir. 

And it has likewife been adjudged, * that 
if the Obligor leaves both L^nds at Common 
Law, and Lands in Gavelkind, the Heir 
at Common Law fhall not be charged alone, 
if the other Sons are feifed at the Time of 
the Writ purchafed ; for the eldeft Son is not 
chargeable fimply as Heir, but becaufe he has 
Lands by Defcent as Heir, and this Rea- 
fon ferves equally ^o charge the reft y and 
in fuch Aftion not only his, Affets at Com- 
mon Law, but likewife his Purparty in Ga- 
velkind would be liable, wliich that it Ihould 
be feverally from the reft is unreafonable. 
And therefore, if he be fued alone in fuch 
Cafe, on the fpecial Matter difclofed by Plea, 
the Writ ftiall abate, ii EJ. 3. Dette']. 
Hob. 0.^. 

Bpt where there are Affets at Common 
Law, and likewife in Gavelkind, if the Obli- 
gee counts generally againft the Sons a$ 



* How the Obligee is to fue if the Obligor dies 
fcifcd of Lands defcended to him both from Father and 
Mother, fee 11 H, j, iz, Co. Liu. 37(). 3/?^/- H-^* 
Vide poft. in App. ^ 

Heirs ' 
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Heirs by the Cuftom, he Ihall have Exjc- Chap.Jl^l. 
cucioH only of the Lands in Gavelkind; the 
proper Way therefore to avoid all thefe Dif- 
ficulties, is to declare in the fame Count 
ugainft £. as Heir by the Connmon Law; 
and againft the fanie E. C. and D. as Heirs 
Jn Gavelkind, ii Ed. 3, DeUe 7. In the 
fame Manner as the Heir at Common Law 
and Heir in Borough Englijh are fued 
jointly in Brownl. Ent. 180. And this is 
agreeable to the Law in Cafe of Vouching 
the Heirs to Warranty, where there are Af- 
fcts both at Common Law and in Gavelkind, 
Vide foft. 

If the eldeft Son only has Aflets remain- 
ing, and the reft have aliened their Parts, 
then the Obligee may bring his Aftion againft 
the eldeft alone. La7nb. Feramb. 1?!^. 11 EJ. 
3. Bette 7. 

But if pending a Writ againft the Eldeft 
Son only. Lands in Gavelkind defcend to 
him and the others, the Writ Ihall abate. 1 c 
Ed. 3. Dette 7. Per Shard. 

If a Man having Lands in Gavelkind binds 
himfelf and his Heirs in an Obligation, and 
dies, leaving three Sonsj and one of them 
aliens his Part, and the Writ be brought 
againft them all, the Whole ftiall be levied 
upon the others who have Aflcts. As in 
Debt againft two Female Parceners on the 
Bond of their Anccftor, if one of them has 
aliened before Aftion brought, the Plain- 
tiff (hall have Execution for his whole De- 
mand againft the Purparty of the other. 1 1 
^d, 3 Deitf 7, 

Sir 
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Book T. Sir Anthony Auchtr being fcifcd in Fee of 

Gavelkind Lands, binds himfelf and his 



? Hdrs'in^ Heirs in an Obligation, and has Iffue three 
Gavelkind, Sons and dies j the Sons enter, the eldeftof 
who arc out- them has Iffue a Daughter, and dies; and 
lawcd, and z Debt is brought againft the two furviving 
SrJh\%^arol ^''Ofhers and the Iffue of the Eldeft (wh9 
ihillnotdc- ^^^ ^^^ feven Years old) as Heirs, and the 
jnur for the Procefs Continued till the Uncles were out- 
Nonage of lawed, and the Niece waived : The Uncks 
$hc other, purchafe a Pardon for themfelves, and on 
a Scire Facias to the Plaintiff ad fequendum^ 
he declared againft the Uncles Jimul cum the 
Niece ; the two Defendants pleaded the Non- 
age of the Niece, and prayed Judgment 
whether they ought to anfwer during her. 
Nonage*/ But the Court held, that the Pa- 
rol ought not to demur, for that the Infant 
is out of Court, and by the Waivure the Ori- 
ginal is determined againft her; nor is the 
Outlawry void, but only voidable by Error. 
Hawtrey and /Jucher^ Dyer ajg. iV^ Bendl 
1 46, I Amd. 10. M?tfr 74. Raft. Ent.zo% 
209. 

By this Cafe it appears that a Parcener by 

Reprefentation ftiall be charged with the 

Bond-Debt of the Anceftor, as well as the 

others, though Moor in his Report makes a 

^are of it. 

^ Having flicwn in what Manner the Heirs 

theLandfc^'" gavelkind (liall be charged by the Obli- 

the Heir? in gation of their Anceftor, let us fnppofc the 

Gavelkind on Lands to defcend to all the Sons charged 

the Judgment with a Judgment fuffered in Debt, tf^:. o^a 

or Statute of Statute acknowledged by their Anceftor, and 

the AnceiioT. , 1 n •• • 1 • -o r ;f the 

them to make Partition ; in this Cafe, h tnc 

Part 
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iPart of one of them alone be extended for Chap. VI. 
the whole Debt, he may compel his Copar- ^ - iv^.. ^ 
ccners TO contribute, as they are all jEquali^'^^^^ ^^* 

>^-" c. 5. 

As if a Man be feifed of two Acres of Land, 
one of the Nature of Borough-Englijh, and 
binds himfelf in a Statute of Recognizance, 
or Judgment be given againft him in Debt, 
and he dies, leaving two Sons, if one is 
charged alone, he Ihall have Contribution 
againft the other. 3 Rep. \2. b. Sir W. Her- 
I hm's Cafe. 

So if a Man be bound in a Recognizance, 
'and has two Daughters and dies, and they 
make Partition, one (hall not be charged 
I alone, but ihall have Contribution : And 
; if one be within Age, the other Ihall have 
j the Benefit of it; for in fuch Cafe, though 
j ftc be charged as Ter-tenant, yet (he fhall 
I have her Age. 3 Rjep. 12. h. 13. a. Sir IV. 
I Herberf^ C^e. 

i We have hitherto confidered all the SonsTQ^hatPur- 
I as Heirs, but even with refpeft to Gavel- pofes all the 
I kind Lands all the Sons as to fomc fpecial Sons are aot 
i Purpofes (hall not be accounted Heirs ; as ^^^"' 
i in the Cafe of a Purchafe, a Condition, or to 
take Advantage of a Warranty j for the Heir 
to have the Benefit of thefe muft not be 
Heir to a fpecial Intent only, but the gene- 
ral and perfeft Heir, the Heir at Comn^on 
Law, 

If Land in Gavelkind is granted or devlfcd who fhali be 
to A. for Life, Reniiainder to the Heirs, or Heirs to take 
Right Heirs of J. S. who has Iflue four Sons, Gavelkind 
and dies, and afterwards the Tenant for Life LandsbyPur- 
dicsj the eldcft Son of 7. S. (hall have the "''"'"• 

Land, 
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Book I. Land, for he takes by Way of Rema:inder^ 
^"^^^"^ and not by Defcent, and he only to take by 
Purchafe is the Right Heir by the Common 
Law. 37 H. 8. bro. Done, 42. Nojme^ 6. 
Dijetnty 59. I Rep. loi, 103. a* in Sheliefs 
Cafe. Co. Liu. 10. a. Lamk. Peramb. iV%, 
Hob^ 31. 

And the fame is Law of Borough EngUjb^ 
Hob. jr. 

1 Vern. 712 ^"^ ^^ ^ lA^n has Lands of the Cuftom o( 
733. * Borougb-Englijhy andlikewife Lands at Com* 

Prec.inChan. mon Law, and having two Sons, devifes the 
4^4» latter to his Heir according to the Cuftom o( 

Borough- Englijby the Youngeft Son (hall takcj 
and the Devife Ihall not be defeated becaufe 
he is not Heir at Common Law, his elder 
Brother being living; fipce that was proba- 
bly the Reafon of making the Devife, as the 
Lands would have defccnded to him, had 
his Brother been dead. So if a Man having 
Gavelkind Land devifes other Lands to his 
Heirs in Gavelkind, all his Sons (hall take 
as fufficiently defcribed by this Devife, tho* 
not Heirs by the Common Law. Per Cow- 
fer Lord Chafjc. in delivering his Opinion in 
the Cafe o( Newcomen and Barkham^ 14 Feb. 
1716. 

And if a Man feifed in Fee of Lands in 
Gavelkind makes a Gift in Tail, or Leafe for 
Life to J. S. Remainder to his own Right 
Heirs, then it feems all his Sons (hall take 
by the Name of Right Heirs ; for the Re- 
mainder limited to the Right Heirs of the 
Donor is only a Reverfion, he bearing in 
himfclf during his Life (in Judgment of 
I Law) 
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Law) all his Heirs, and therefore the Heir Chap. VI. 
ftiall have it by Defccnt. Co. Liu. 22. ^. *— ' w~*'^ 
Dav. 31. a» 

So if a Man feifed of Lands in Gavelkind 
make a Feoffment to the Ufe of himfelf and 
his Wife in Tail, Remainder to his own Right 
Heirs, this Remainder (hall go to the Heirs 
by the Cuftom. 26 H. 8, 4* ^. Bro. Cufiom, 
I. Lamb. 548. For it is the old Ufe, and' 
the Heirs take by Dcfcent, their Anceftor 
having a precedent Eftate of Freehold, and 
not by Purchafc. 

If a Man aliens Lands in Gavelkind on who is Heir 
Condition, and dies, the cldeft Son only Ihall to take Ad- 
enter for the Condition broken, and the v^'^^^g^ o^ a. 
Right of Entry does not defcend to all the f^''^"^^^^^^ 
Sons. Lamb. I4I. Noy\ Max. &2. Dyer Gavelkind 

343. b. Lands. 

And the fame Law is of a Condition an- 
. nexed to Borough Englijb Lands. 3 Rep. ai. 
Moor 1 14. Dyer 343. b. 
* For the Heir to take Advantage of a Con- 
dition tnuft be the Heir at Common Law, the 
compleat H«ir. 9 H.j. 25. 

It feems indeed, that when the eldefl: Son 
has entered into the whole for Breach of the 
Condition, and defeated the Eftate of the 
Grantee, the Younger Sons may enter into 
their Part, and hold together with their Bro- 
. ther: In like Manner, as if a Man feifed of 
Land on the Part of the Mother makes a 
I Feoffment in Fed on Condition and dies, the 
Heir OQ the- Part oi the Father^ who is Heir 

at 
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Book !• at Common Law, (hall enter for the Condition 
broken, but the Heir on the Part of the Mo- 
ther fhali enter upon him and enjoy the Land. 
Co. Litt. 12. b. Plow, 57. a. 

But we ought to diftinguifli between a 
Condition in Grofs and a Condition incident 
to a Reverfion; for of the latter the fpecial 
Heir fhall take Advantage, thoughxnot of the 
former. A Man made a Leafe of Land, par- 
cel Borough Englijhy and parcel at Common 
Law, by Indenture for twenty one Years; 
Provided that if the Leflbr, his Heirs, or Af- 
figns fhould give a Year's Warning to the 
Lcflee, that he, his Heirs, or Afligns would 
dwell there, then the Leafe to be avoided; 
the Leflbr died leaving two Sons, the eldeft 
afljgncd over his Part to the Youngeft ; and 
the Queftion was, whether the youngeft Son 
was fuch a Perfon as could give Warning, 
or whether the Condition was not'gone by 
the Severance of the Reverfion on the Death 
of the Father : Manwood and Monjon Jujiices 
were of Opinion, that he might give Warn- 
ing, and that, the Law, which fevered the 
Reverfion, has fevered the Condition alfo. 
And fo for one Part as Heir in Borough- 
Englijhy and for the other as Aflignee of his 
elder Brother (by the Stat. 32 H. 8. 34,) he 
fhall take Advantage of the Condition.— 
But if a Man makes a Feoffment in Fee of 
Borough Englijh Lands on Condition and 
dies, having IflTue two Sons, the eldefl only 
fhall take Advantage of the Condition, for it 
is a Condition in Grofs 5 but in this Cafe 
there was a Reverfion in the Leflfor. Moor 
113. Godb. 2. S.C. 

An(J 
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And it is likewifc laid down in Co. Lin. 215. Chap. YU 
a. * that if a Lcafc for Years be made of two ^-^V"^ 
Acres* one of the Nature of Borough Englijh^ 
the other at Common Law, on Condition^ and 
the Leflbr dies, leaving Iflue two Sons, each 
of them (hall enter for the Condition broken, 
for by Aft of Law a Condition may be ap- 
portioned. And the fame Thing is agreed in 
Dumpers Cafe, 4 Rep, I20. i* and in i Roll's 
^^* 33^* ^nteZs^ 86. 

Manwood in "Dyer 316. b. puts this Cafe, When Word* 
A Malt feifed in Fee pf Land in Gavelkind, ?f ^°^?|{'i^;^ 
has Iflue two Sons, and by his laft Will g/^Jj^f^^^ 
dcvifcs the Land to his eldeft Son, on Con- Lands (hall be 
dition that he pay to the Wife pf the Devi- conflrued a 
for xoo/. at a certain Day, and he fails of Limitation. 
Payment, whether the younger Son may en- 
ter on a Moiety upon his Brother, by a Li- 
fliitation implied in theEftate? ^ere: 

But this Doubt is, as Lord Coke obferves, 
well refolved by the following Determina- 
tion: 



* It is difficult to reconcile with this« another PafTage 
in the fame Book : That it a Man feifed of Lands ix 
parte matrif, makes a Gift in T^l or Lea(e for Life, 
the Heir of the Part of the Mother fhall have the Re- 
verfion ; and the Rent alio, as incident thereunto, ihall 
pafs with it ; hut the Heir of the Part of the Mother fhall 
not take Advantage of a Condition annexed to the fame ; 
hecaufe it is not incident to the Reverfion, nor can pafs theri^ 
iviih. Co. Litt. 12. ^. But as this is not warranted by 
the Cafe cited as an Authority for it in the M.^rgin of 
that Book, I have adhered to th^ other Opinions as more 
agreeable to common Reafon. < 

A Copy^ 
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Book I. A Copyholder in Fee of Land defcendible 
in Borough Englijb, having three Sons and a 
Daughter, after a Surrender to the Ufe of 
his \yill, devifes the Land to his eldefi Son, 
paying to his Daughter and each of his other 
Sons 40 i. within two Years after his De^th; 
the elded Son is admitted, and does not pay 
the Money; the youngeft Son enters on the 
Land, and his Entry was hckJ lawful j for 
though the Word paying in Cafe of a Will 
may make a Condition, yet here the Law 
conllrues it a Limitation, of which the 
youngeft Son in Borcugh Englijh xtmy take 
Advantage; and it is the fame as if he had 
devifed the Land to his eldeft Sob till he 
made Default in Payment : For if it ilaould 
have been a Condition, then it woisld juve 
defcended tp the Eldeft, and it would cor^ 
fequently have been at his PleafuFe, whether 
his Brothers or Sifter (boi^ld he paid or not. 
Wellocke and Hammond ^ 3 Rep. 20, 21. Oro. 
Eliz. !204. 2 Lem. 114, 

But let us put a Cafe a little different fjoooi 
the former : A Man having three Sons de- 
vifes Gavelkind Lands to his Jecand Son^ 
paying, or upon Condition to pay, to each of 
his other Sons ioq/. and the Dcvifee fails of 
Payment, I take it that the youngeft Son can- 
not take Advantage of this by entering into 
a third Part ; but in order to defeat the De- 
vifc the Eldeft Son ought firft to enter upon 
the Whole, agreeably to the Determination 
in the Cafe of Cur /is and fVoolverJione, Cro. 
Jac. 56. Where a Man having three Sons, 
and feveral Daughters, devifed Lands dc- 
fcendibJe in Borough Etfglijh to his /econd 
. • Son 
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Son in Fee, on Condition to pay 20/. to Chap. vi. 
each of hU Daughters at their Age of twenty* ^-*"*^"-^ 
one; the Devifee not paying the Money at 
the Time, the youngeft Son entered in his 
own Naffie ; but it was held ill, for this ihall 
not be taken as a Limitation, but as a Con- 
dition, it differing from the Reafon of the 
Cafe of fVellocke and Hammond^ where had 
it been conllrued a Condition, it had been 
void and to no Purpofe; but it fhall be 
expounded according to the Common Law, 
where it is not ncceuary to give it a contrary 
Expofition. 

V 

Concerning Warranties annexed to Gavel- OfWarran- 
kind Lands, it is faid generally in feveral tiesofGavd- 
Books, that every Warranty which defcends, ^^^^ Lands. 
' defcends to him that is Heir by the Common 
ILav. Co* Litt. 12. a. 376. a. Litt.SeSt. 603, 
718. Hob. 31: Cro. Jac. 218. 22 Ed. 4. 10. ^.. 
But for* the better underftanding this Rule 
with the proper Rcftri(3:ions, I will con- 
fider the Authorities wTiich treat more dif- 
tiriftly of thjs Matter, under three Heads ; 
firft, whether the younger Sons, Heirs in 
Gavelkind, may take Advantage of a War- 
ranty annexed to their Eftate: 2. Whether 
they Ihall be barred or rebutted by the 
Warranty of their Anceftor. 3. Whether 
they may be vouched by Reafon of fuch 
Warranty. 

1. If Land warranted comes to a younger Younger 
Brother by Borough Englijh or Gavelkind, Sons, Heirs i^ 
he is without Remedy againfl: the Warrantor; Gavelkind, 
ft^r he canhQt vouch as Heir alone, except vantlge^f f ' 

K2 when Warranty/ 




2. Whether 
they (hall be 
barred by a 
Warranty. 



W. Jones 
361. 

Fitzh, Gar- 
ranty, 94. 



Lit. Seft. 
603. 
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yrhcn he comes in as a Vouchee for his Po(- 
jfcflion with the very Heir. Hok. 25. /F# 
Jcncs 361. 

But ^dly, as the Heirs in Gavelkind can- 
not take Advantage of a Warranty, fo on the 
other Hand they fhall not be barred by it. 
17 Ed. 3* 6%. 44 Ed, 3. 16. ^. 22 Ed, 
4. 10. Noy's Max. 84. For Warranty on 
Land in Borough Englijb or Gavelkind binds 
only the Heir at Common Law. Djtr 

343- *• 

L///. SeSi. 735. ** A Warranty cannot go 
*^ according to the Nature of the Tenements 
*' by the Cuftom, but only according to the 
" Form of the Common Law : For if Tc- 
•* nant in Tail be feifed of Tenements in 
" Borough Englijb^ where the Cuftom is that 
all the Tenements within the fame Bo- 
rough ought to defcend to the youngeft 
'^ Son, and he difcontinues the Tail with 
Warranty, &fr. and has Iflue two Sons, 
and dies feifed of other Lands and Tc* 
'^ nements in the fame Borough in Fee- 
** fimple to the Value or more of the Lands 
" entailed, ^c. yet the youngefl: Son Ihall 
** have a Formedon of the Lands entailed^ 
*' and fhall not be barred by the War- 
" ranty of his Father, though Aflets dc- 
** fcended to him in Fce-fimplc from his 
*• faid Father according 10 the Cuftom; 
*' for that the Warranty defcends on his 
" elder Brother, who is in full Life, and 
not on the Youngeft: And in the fame 

" Manner 
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*' Manner it is of a * collateral Warranty Chap, VI, 
'* made of fuch Tenements, where the War- 
'* ranty defcends on the cldeft Son, &?r. this 
" fliall not bar the youngeft Son, 6fr. 

SeS. 736. *' In the fame Manner it is of 
" Tenements in the County of Kent which 
•' are called Gavelkind, which Tenements are 
partible among the Brothers, &f^. accord- 
ing to the Cuftom; if any fuch War- 
" ranty be made by an Anceftor, fuch War- 
" ranty Ihall defcend only to the Heir, which 
" is the Heir at Common Law, that is to 
"fay, to the elder Brother, according to 
*^ the Conufance of the Comnrion Law, and 
" not to all the Heirs, that arc Heirs 
** of fuch Tenements according to the 
"Cuftom." 

Lord Coke' ^Commtnt on this Place is this, 
** Hereupon a Diverfity is to be obferved 
•^between a Lien Real and a Lien Pcrfonal. 



(€ 



♦ It is a common Miftake, that all collateral War- 
ramies arc taken away by the Stat, 4. ^ 5 ^nn. 16. 
whereas that Statute only makes void all \yail-anties by 
Tenant for Life, and all collateral Warranties made 
hy any Anceftor, not ka*uin^ an Eftate of Inheritance in 
Pojfeffion : So that if J. be Tenant in Tail, Remainder 
to B, has next Brother (which is a very common Cafe, 
arifing almoft on every Marriage-Settlement) and J. 
being in PoiTeffion makes a Feoffment, or levies a Fine, 
with Warranty from him and his rJeirs, and dies with- 
out Ifluc ; this is a t collateral Warranty, (for B,'s y^j^ j^.^^^ 
Title is by Way of Remainder, to which his elder T^^ ^^^ 
Brother is collateral) which fhall bar B. notwithftand-*^ 
ing the Statute, though no AiTets defcend. Bt fie di 
fimilihm* 

K3 For 
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Book I. ti por the Lien Real, as the Warranty, dotR 
•* ever dcfcend to the Heir at the Cotnnion 
" Law, but the Lien Perfonal doth bind 
•* the fpecial Hen's, as Heirs rn Gavelkind^ 
^' fifi-." And the very fame Obfervation 
is made by the fame Judge. Cro. Jac* 

2l8. 

. But the Warranty may be pleaded in Bar 
of the Purparty of the eldeft Son, the* not 
of the Younger. 17 Ed. 3. 61. a. 44, Ed. 3. 
16. b. 

Indeed, by the Pleading in Bearers Cafe^ 
Goldfb. 88. I Leon^ 112, It feems admit- 
ted, that a Warranty with Aflcti will bar 
all the Heirs in Gavelkind, but as it is con- 
trary to all the other Authorities, it can- 
not be maintained as Law : But the Cafe is 
worthy to be cited for the Matter adjudged: 
quallytobc A Fcrmedofi in Defcender by three Brethren 
divided, they of Lands in Gavelkind; the Warranty 6( 
^^^^^]^^y xhtxT Anceftor was pleaded agarnft them in 

and not by ^^'"> ^^^ ^^^V ^'^^^ ^^ ^^^^ "P^" AfTctS dc- 

Defcc^t. fcendcd to the Demandants : The Jury 
found a fpecial Verdift 5 that the Father of 
the Demandants was feifed of the Lands aj- 
jedged to be AfTets, and by his Will devi- 
fcd them to his three Sons, the now De- 
mandants, and to their Heirs equally to be 
divided j and if this fhould be faid to be a 
Defcent to them was the Queftion, becaufc 
the Law would have done as much, and 
therefore they fhould be Affets: But the 
Court held the contrary, for they fhall be 
Jointenants or Tenants in Common, and 
they (h^U not be in by Defcent, and fo no Af- 
f^fjT; for if a Man ra^y have more benefit by 

the 
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the Devffe than by Dcfceht, he fliall take by 

the Dcvife. The feme Law if he devifes his 

Lands to his two Daughters and their Heirs, 

they (hall be Join tenants and not Copar- C»o- EHz. 

cencrs; and if a Man devifes to his Son^^'* 

and Heir in Tail, he fhall not take by the ' ^ * 

Defcent. 

3. If a Man enfeoflF another of an Acre of 3. Of vouch- 
Land with Warranty, and has Iflue two Sons, JIJS ^^^" ^" 
and dies fcifed of another Acre of Ground of g^^^^^^^^^ ""^ 
the Nature of Borough Englijh, and the Feoffee EngHlh. 
is impleaded, though the Warranty dcfccnds 
on the eldeft Son, yet he may vouch them 
both, the one as Heir to the Warranty, and » £<** 3- »2. 
the other as Heir to the Land; for if he^^^^^'^- «4* 
fiiould vouch the eldeft Son onlv, then he" '^•^•*°* 
ihould not have the Fruit of his Warranty, 
viz. 2l Recovery in Value 5 and the youngeft 
Son only he cannot vouch, becaufe he 
is not Heir at the Common Law upon 
whom the Warranty ^ defccnds. Co. Lift. 
376. a. 

* So it is of Heirs in Gavelkind, the eldeft * igP-^J- 2. 
may be vouched as Heir to the Warrantv,^P^ *7** 
and the other Sons in Refpeft of the Inheri- ^ Ed.^3 ' J^";' 
tance defcended to them. But the Heir at4^E! 3. 19. 
Common Law may be vouched alone at the 25 E. 3. 38. 
Elcftion of the Ten^ant. Co. Litt. 376. b.^'^''' ^0"^- 
Hob. 25. 2 Roll. Abr. 743. fl. 3. 7o'5e'l 

Voacher 2, 66, 94, 313* 3 H' ^7 1^* ^' ^* ^'2 Ed. 4. 10. a. in 
Refpeft gf the PoiTciTion. 

If he has lik^wife Affets at Common 
Law \ for other wife they muft all be vouch- 
ed of Ncceffity, unlefs the younger Son has 

K 4 aliened 
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aliened his Purparty before the Day of 
Voucher. 38 EJ. 3. 22. i. And the eldeft 
Son cannot be vouched alone where the other 
Brothers have Part of the fame Inheritance* 
II Ed, 3. DeUe 7. Noy'sMax. 84. 

Where Lands at Common Law defcend, 
and Hkewife in Gavelkind, and there are di- 
vers Sons, and the Feoffee would have th6 
AfTets of each Kind liable to his Warranty, 
ji. the eldcfl Son muft firft be vouched by 
himfelf as Son and Heir of the Warrantor ^ 
and then the fame j1. with his other Bro- 
thers, Sons and Coheirs of the fame Anceftor, 
all in one Voucher; for the Tenements at 
Common Law will not be recovered in 
Value, unlefs the Eldeft be firft vouched 
alone, and then with the others. 1 1 Ed* 3. 
Bene 7. 4 Ed. 3. 55. h. and in 33 Ed. 
3. Judgment^ 254. is a Voucher in like 
Manner. 

But as Vouching two Men as Heirs to 
the fame Anceftor appears to be againft the 
Common Law, which acknowledges but one 
Heir Male, it cannot be done without Ihew- 
ing the Cuftom at the fame Time. 16 H. 7. 
1 3» a. Nor is it fufHcient to fay, that the 
Land in Demand is Gavelkind, but it muft 
alfo be allcdged, that they arc Jei/ed of this 
Gavelkind Land by Defcent; for if the eldeft 
Son enters into the Whole claiming it to him- 
felf, fo that his Entry cannot be faid to be the 
Pofleffion of the other, the Youngeft cannot 
be vouched with the Eldeft, bccaufe he has 
not the PofTeffion, in regard of which only 
he is to be vouched. 43 Ed. 3. 19, a. 2 Roll. 
Abr. 748. tU a €2? 4. 

If 
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If the Father cnfcoflF his Son and Heir, Chap. VI. 
with Warranty from himfelf and his Heirs, *-«fv**^ 

and dies, the Son (hall vouch himfelf, and 
his younger Brother as Heir in Borough 
Englijby but then this Caufe muft be fpe- 
cially fhewn. 40 Ed, 3. 14. a. 41 Ed. j* 
25. a. Co. Litt. 390. J. 2 Roll. Abr. 746, 
;/. 17. 

. So if after fuch a Feoffment the Father 
diefeifed of Lands in Gavelkind, the eldeft 
Son may vouch himfelf and his Brother by 
thcCuftom of Gavelkind, (hewing this for 
Caufe. la /i 7. 3. ^. 12 Ed. 3. Voucher 

M3- 
In the Cafe of Borough Englijby the Son and Of deraigfh. 

Heir by the Common Law having nothing ing ^^^c War- 
by Dcfcf nt, the whole Lofs of the Recovery ^^^^^ ^^^ 
in Value lies upon the Heirs of the Land,"* "" * 
though they be no Heirs to the Warranty. 
Then put the Cafe that there is a Warranty 
paramount, who Ihall deraign that War- 
ranty, and to whom (hall the Recovery in' 
Value go ? Some have faid that as they are 
vouched together, fo fhall they vouch over, 
and that the Recompence in Value (hall enure 
according to the Lofs, and that the EffccSk 
muft purfue the Caufe, as a Recovery in 
Value on the Part of the Mother (hall go 
to the Heirs on the Fart of the Mother, 

Some others hold that it is againft the 
Maxim in Law, that they, that are not 
Heirs to the Warranty, (hould join in Vouch- 
er, or take Benefit of the Warranty which 
defcended not to themj but that the Heir 
»t the Common Law, to whom the War- 
ranty 
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Book I. ranty defcended, Ihall deraign the Warranty 

^^^^"^^ and recover in Value, and that this doth ftand 

with the Rule of the Common Law. 

Others hold the contrary, and that it (houM 
be both againfl: the Rule of Law and againft 
Reafon alfo; for by the Rule of Law the 
Vouchee fhall never fue to have Execution 
in Value, till Execution be fued againft him: 
But in this Cafe Execution can- never be fued 
againft the Heir at Common Law ; therefore 
he cannot fue to have Execution over iti 
Value, idty^ It Ihould be againft Reafon, 
that the Heir at Common Law (hould have 
Fitz, Gar- tofum Lucrum, and the fpecial Heirs toium 
rantie, 94. Damnum. I find in our Books this Reafon 
yielded, that the fpecial Heir (hould not be 
vouched only, becaufe if the fpecial Heirs 
fliould be vouched only, they Ihould not 
deraign the Warranty over, which flbould 
be mifchievous that they Ihould lofc the 
Benefit of the Warranty; but if the Heir at 
Common Law were vouched with them, as 
by Law he ought, all might be favcd. - Co^ 

JaUt. 376. b. 

And this latter appears to be the Opinion 
of Lord Coke himfelf, from the Cafe of Gams 
and SimSi Cro. Jac. 7 1 8. where the fame Judge 
fays, that if the Heir at Common Law be 
vouched for Warranty, who vouches the Heirs 
in Gavelkind becaufe of the Poffeffion, they 
all fhall vouch over, and what is recovered 
in Value (hall go only to the Heirs in Gavel- 
kind > So if two be vouched where one has 
nothing, and they vouch over, the Recovery 
in Value goes only to him who had the la- 
tere ft. 

And 
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Chap. VL 
And of ^c fame Opinion both as to the ^ " ^* ^ 
Heirs in Gavelkind and Borough Englijh was 
Holt Cb. Juft. in the Cafe of Pa^ iind Hej^ 
"foardy T'rin. 3 jinn. 

If two Coparceners in Gavelkind are vouched Age ia Vouw 
as one Heir, the Parol Ihall demur for the No- chcr, 
nage of the Youngeft, if he be feifed ; yet he 
is vouched for his Poflcflion, and not be- 
caufe of the Defcent of the Warranty. 43 
Ed. 3* 19. a. I Roll's Abr. 144. pL l. 27 
E 6. 1. 

But it is a good Counterplea in fuch 
Cafe, that the youngeft Son is feifed of no 
Part of the Land by Defcent from the fame 
Anceftor, and therefore that the Demandant 
ought not to be delayed by Reafon of his 
Nonage. 43 Ed. 3. 19. a. Bro. Counterflea 
del Voucher^ 1 1 • 

If one Parcener in Gavelkind is vouched, AidPrayeria 
he may pray in Aid of his Coparceners, that Vouclicn 
they may be equally charged, v and have the 
Benefit of the Warranty Paramount. 11 H. 
4. 23. a. But where in a Cut in vita four 
Coparceners in Gavelkind were vouched, 
and three of them made Default after De- 
fault, upon which Seifin of the Land wasi 
awarded for three Parts, and the fourth en- 
tered into the Warranty, it was adjudged 
that he Ihould not have Aid of the other 
three; for the Charge is now equal, and the 
others have loft their Parts, and if he Ihould 
have Aid of them, he Ihould recover alfo^r^ 
T(it4 againft them for his Part, and fo Ihould 

not 



Book I. not lofe as much as the reft, but only a Fourth 
V"^'^"^ Part of the Fourth Part, igr Ed. a. Fitxi. 
Aide^ 172. I Bj^IV^ Akr. liz. pL 14. 185. 
fL 8. 

Wamnty in Three Men levied a Fine with Warranty 
lILfwr^-^^^r ^^ ^^^ Heirs of them all ; the Court doubted 
S^'^the "^^^^^^^ ^^^y ^ould receive it, for that the 
Lands being Warranty fliould be for the Heirs of one in 
Gavelki^d, certain; but becaufe the Land was Gavel- 
good^ kind, and the Conufors Heirs by the Cuftom, 

it was admitted. 24 Ed. 3- 66. i. Fitzb. 

Fines, 1 1 J, BrQ. Fines. 6^# Co. of Fines, 

Of the Parti- The Statute (as it is called) de Confuetudi- 
tion of Goods |//3^j jf^i^^/^ makes mention of a cuftomary 
w Kent. Partition of the perfonal Eftate of the Ga- 
velkind Tenant at his Death, amongfl his 
Wife and Children, much in the fame Man- 
ner as is the Cuftom of London: But this was 
at a 7 ime when, by the better Opinions, the 
\f lit De Rationabili parte BonorumyrsLS holdcn 
V. Somn. on ^^ ^^^ by the general Cuftom of the Realm. 
Gavclk. 95, Glanv. lib. 7. r. 5. Magna Chart a, c. iS# 
^ fip Brail, lib. 2. c. i6. f. 6o, b. Fleta 125. 
F.N.B.i22.,^ AV. 3. 9. a. 10 Ed. 3. 25. 31 Ei. f 

eo Lilt. 176. ^?/P^^^^^9 6. And Lord Coke's Opinion in 
i. \ Infi. 33. that this Writ never lay by the 

Common Law, is founded on an apparent 
Miftakeof thePaflage in Brailon, Neq\ uxorem. 
neq\ liberos amplius capere de bonis defunct 
patris vel viri mobilibusj quam fuerit eis Jp^ 
(ialiter reliSumy tsfc. which in the Book itfelf 
IS affirmed of the Cuftom of fome Cities and 
Poroiighs, in Oppofuion to the general Law 

of 
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of the Land. However it is certain there Cliap, VL 
is no fuch Cuftom in the County of Kent at ^— "v-^^i^ 
this Day; Mr. Lambardj who wrote above ^^^°'' 5 If- 
150 Years ago, fpeaks of it only as a Thing 
which had been formerly ; and though Mr. 
Somner mentions an Inclination in fome Per- !« P'«f: *» 
fons of his Time to have revived this Ufage, ^^^^^I^*** 
yet their E^ndeavours never took EfFc6l : On 
the contrary, the Men of Kinf have now be- 
yond Controvcrfy the fame Power of dif- 
pofing of their perfonal Eftates by Will, as 
the other Subjeds of this Kingdom; and as 
to the Divifion of Inteftate's Eftates are 
equally under the Diredion of the Statutes 
of Diftribution : And therefore I (hall pals 
over this Partition of Goods as an obfolete 
Matter. 
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BOOK 11. 

Of the fpecial Cuftoms inci^ 
dent to Gavelkind Lands 
in Kent. 
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CHAP. I. 

iiDf C^tanc^ i)P tDe Cuctefp. 

NOW come to treat of xhc /pedal or 
particular Cuftoms: which the Courts 
of Law will not take Notice of barely 
on alledging the Lands to be of the Nature 
or Tenure of Gavelkind, but which ought Ante 41, ^ti 
to be pleaded as fpecially as other Cuftoms; 
fuch as^ according to the Opinion of the 
Court in the Cafe of fVifoman and Cotton, are 
not properly incident to, or infeparable from 
the Nature of Gavelkind, and yet are by 
immemorial Ufage annexed tp Land of this 
Tenure in the County of Kent equally with 
Partition; and indeed at this Day are more 
extenfive than that, thefe ftill continuing to 
take place (as has been before obferved) even Ante 77. 
in Lands difgavelled. 

I I Oiall 
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jSookll. I fhall firft begin with the Tenancy by 
i_.i^-.-rf ^g Curtefy of the Wife's Inheritance in Gar 

velkind. 
Cuftom dif- This was formerly called the Man's f Fr<^- 
fers from the Bencb ; and differs from the Huiband's Eftate 
Curtefy of by the Curtefy of England, both in Quantityj 
EnglanJ. \^ being but of a Moiety j and in Quality^ 
Ymz /q H ^* ^^ ** obtained on more eafy Terms, for 
3. rot. 14. in Children are not ncceffary to intitle to kj 
dorfo.rot. 26. and indeed enjoyed Upon different Conditions, 
in dorfo. jt being liable to be forfeited by the Marriage 

IsJini' 1^^* ^^ ^'^^ Tenant. 

'*^^' But as I have heard fome Doubt made 

whether there be any Ufage in this County 
variant from the Common Law concerning 
Tenancy by the Curtefy, I (hall not content 
myfelf with this fliort Account of the Pe- 
culiarities of this Cuftom, but think it ne- 
ceflary to cite in a more particular Manner 
what Authorities I have found on Record or 
in the Books in Support thereof, chat no 
Room may be left for future Difputes con- 
. cerning it. 

Ihew that the ^ ^^^^ therefore endeavour to (hew, i. 
Hnfband is That the Hufband furviving the Wife is, even 
intitled, after after IJfue bad between them, by the Cuftom 
Iffuc had, of Kent intitled to no more than a Moiety of 
Uoitty L *1^*" Gavelkind Lands, and that only while he 
long as un- ^^v^^s unmarried. 

nwiicd. 2. That the Cuftom gives him the fame Ad- 

vantage, tho' he never had Iflue by his Wife. 
The firft is generally accounted the more 
doubtful Point ; but I chufe to begin with 
it, becaufe it will appear to be put moft be- 
yond Controverfy by the Evidence 6n Record 
as to this Matter; which is very ftrong, and 
in order of Time as follows : Itin. 



Itin. Kane. 39 H. 3. Rot. 14. /» //^f/i?. A Chapel. 
Cui i» w/i by John le Mofe and Juliana ^ JV ^-^^^^^ 
his Wife againft 7^i>» Peltebeam^ for a 
Me/Tuage and Lands in Mailing : * Et 7#- Tcnantplcads 
bonnes Peltebeam vcnit, & dc medietate t^^t he is fei- 
prasdidoruxn tcncmentorum dicit quod ipfc ^^ ^"' ^^ * 
non poteft rcfpondcrc, quia dicit quod non and ofthat 
tenet praedidtam terram nifi in Cuftodia as his Free- 
Gunn quodam Pbilippo filio fuo, cujus Jus & Bench by the 
Haercditas prasdifta terra eft, & qui eft ^^^""^j^^ 
infra statem & in Cuftodia fua, & dc al- the'lnhcr^ 
teri medietate dicitj c^uqA tenet medietaiemi^jic^ oiYil^ 
illkm tanquam liberum Bancutn fuum per Le- late Wife. 
gem & Confuetudinem Kanci^, eo quod pr£« 
didum tenementum fuit Jus & Hasrcditas 
cujufdam Ro/amundde quondam uxoris fuse ; 
& vocat indc ad warrantum praediftum And prays in 
Pbilifpum filium & haercdcm praediaae Ro- ^i^ °J.^^* 
Jamund/ej qui eft infra astatem : Ideo lo^ wife's Heir 
quela ifta^ quantum ad medietatem prse** ^c. 
di^tam, quam ipfe tenet in liberum Bancum 
fuum fine dfe, ufqj ad aetatem prasdifti Phi'- 
lippi I & de alia medietate praedidta Con(i« 
deratum eft quod praedijftus Johannes Pel-- 
teheam inde fine die, & Johannes & Juliana 
in mi*a pro falfo clamore/ 
hin. Kane. 55 H 3. Rot. 7. * Afllfa vc- ^ffifej 
nit recognitura fi Simeon de Halt berg & Xenantsplead 
Beatrix Uxor ejus, &c. injufte difleifive- that thePlain- 
runt fVill'um filium Johannis dc //^f;^»^tifF was in ti- 
de libero tenemento, &c. Et. Simeon & T^^f^^V'the 
Beatrix uxor ejus dicunt, quod praedidtus Curtefy, and 
JViWus injufte tulit AiTifam illam contra that he for- 
cos, quia dicunt quod praediftum tene- fei'^^ ^'^^ E- 
mentum, quod prasdiftus mWus pofuit f^'^^^y^,?^" 
in vifu fuo, fuit jus & hasrcditas cujufdam ^e^inl Q^y"j. 

L ' Chrifiiati^ kind, ^c. 
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Cbriftiaiht quondam ux^ris fu£, &. (buirrt 
prsedi£lae Beatricisy cujus haeres ipfa 
ita quod idem IViWus vivcntc pn 
Cbriftiand uxore fua tenuic pracdiftum 
nementum in manu fua, & poftea mor- 
tua eadem Cbriftiand tenuit idem IVUFus 
pra^iAum tenementum f f^^ Uftm An- 
glis, ftcut ei licuii, quamdiu Je ttnuit fint 
uxore fihi defpovfata ; & quia idem WilPus 
poftea dcfponfavit quandam uxorem^ idem 
Simeon &c Beatrix, to quod proles fufcept^ 
de praediftis IFiirp & Cbriftiand obiit^ pofu- 
erunt fc in prsedi&o tenemenco nomine ip- 
fius Beatricis propinquioris hasredis prae- 
di£tac Cbriftian^y ficu&eis licuit /eeundum Le* 



f The Reader may obferye, that fcveral of thefe 
Records take no Notice that the Quantity of the HaJ^ 
band's Eilate by the Cnftom is different from that 
by the Curtefy of JSngJstui; but it will occur at 
the fame Time that the QueiUon id them was not 
what Part the Tenant was intitled to at the Death of 
his Wife, but only WTicrhcr he had by ft fablequent 
A€i forfeited that £ftate» whatfoever it was ; and the 
Conclufion of them all is that the Tenant^ had lofi his 
Eilate, To that k became entirely immateri^ what h« 
had before. The Reafons of the Hu(band*s not de- 
manding a Moiety only of fo many Acres, C^f. are, i. 
Becaufe he might remain in the whole fwuff; partUua 
fuity He. as appears by the Record of hin, Ka^c. 21 
Bd, I. rot. I. where on this Account, though his Claim 
is but of a Moiety, he has Judgment for the whole* 
2. If the Adion was brought after Partition made, 
then he no longer remained Tenant of an undivided 
Moiety, but of Courfe counted for the whole of fo 
many .Acres, as were allotted to him on the Parrir^ 
tion ; as we fee in hin. Kane. 6 Ed, z, rot. 17. The 
reft of the Records put it out of all Doubt that he is 
but entitled to a Moiety. 
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\ ^^^^^ ^ ' Cdn/uetttdinem Tenementorum in Ga^^ Chap. i. 

^jmHinJe/' "^-^ — ' 

i^Et prcdidus WiWus bene coriCedit quod PlaintifFre- 

^Ipfc nihil clamac nifi nomine prasdid® P^^"*'^*'^^ 
Cbriftiatue, fed dicit quod pncdidlum tc- oft'ch'^T 
nementum non eft ulis naturas, quod ill iv tare, 
qui illud tenenc per legem Jhgliai illud 
amittere debeanti licec ad fecundas nuptias 
convolaverunc ; & de hoc fe ponit fuper 
AflSfam. . Poftea prtcdiftus JViU'u^ non eft Nonfuit. 
profccutus breve fuum, &c.* 
Ineod' Itin. rot. 51. * Aflifa venlt rccog- Affifo 
nictira fi Mabllia filia Dyonifia & alii injufte 
diffciflverunt Jobannem le Gulc dc libero' 
tcoenaenco fuo, &c/ 

* Et Mabilia & alii vencrunt, & Mabilia Tenant 
rcfpondct pro fe & omnibus aliis, & dicit, pleads, that 
quod praediftum Mcffuagium & terras fue- ^^? ^r ^^a^ 
runt perquifitum prsedi<5tas Dyontfia matris xcnanrby " 
A)^, quae nupta fuic prasdifto Jobanni U the Cunefy 
(y«/^, ita quod poft mortem ejufdem Djr^- married again 
nifiif praediftus Johannes tenuit praedifta te- ^^^ ^^ 
nemcnta per legem GavelykynJ, & quia fecit ^^"^^^1 fhc' 
vaftum & eftrapamentum de eodcm tene- entered, ^c 
mcnto fojiquam aliam uxorem duxerat^ pfas- by the Cu- 
^\^\Mabilia intravit in praedfdka tenementa ftom of Gt- 
per capitalem Dominum ejufdem feodi, ut ^^^1^^°*^- 
in hasredicatem fu^m, prout ei bene licuit 
fecundum Legem & Confuctudinem Ga- 
vclykindorum/ \ 
' Et praediftus Jobannes dicit quod nihil ^|?^^«- 
habuit in prasdiftis tenementis nomine pras- ^^"^^ ^^ * 
didac Dyonifia^ quia dicit quod teilementa of his own 
fuerunt perquifitum fuum, &c/ Purchafc. 

* Juratores dicunt fuper facramentum fuum y^^jj^ ^^^ 
* quod prasdiftum tenementum fuit jus pras- judgment for 

L 2 ' diftae the Tenant, 
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Bookir*. < didlae Dyonifea uxoris prasdi£ti Jobanms^ 

^^-^^"^^ * qui tenement um illud fqfiea tenuit per Legend 

^ Angli£> & ^»/^ /V^w Johannes Jecui^ 

* maritamty fef /fr;/ vaftum i^ venditionem dc 
' praediftis tenementis, prsedifta Mabilia in^ 
^ travit in praedifta ttnemcnta, /ecundum quod 

* ei licuit pfr Legem Kancias. Idco confi- 

* deratum eft quod prsedifta Mabilia & alii 
' eant inde fine die, &: prsedifcus Johannes 

* nihil capiat per Aflrifam^ fed fit in mi'a, 

* &c/ , ' 
Afife, It in. Kane. 7 Ed. i. Rot. 3. r«r dot/Oi Rex 

Roll. In an A (fife brought by ^///i^ffli and 
Thomas Sons of Hugh de HormefdefooU againft 
Tenant Stephen Arnet^ for a Mefl\iage and two Acresr 
pleads, that of Mcadow in IVefthyvy the Tenant pleads, 
htisinbythcjha^ the Premiffcs in Qucftion ' fuerant Jus 
Curtefy o < ^ Hsereditas Juliana quondam uxoris fuae, 
^&^^ * c g^^c. qvise inde obiit feifita, de qua ipfefu- 

* fcitavit prolem, unde dicit quod nihil cla- 

* matin prasdidis tenementis nifi per legem 

* Anglii£ ratione pr^didlflB prolis ex ca fufci- 

* tatae, &c/ 

^I'^'SfclT." * Et iidem WilVus & Thomas dicunt, quod 

UomofGa. ' pracdiftus Stephanus m)\\\ clamare poteft iri 

veikind, to * tencmcntis prasdiftis per legem Anglusy 

foTteit by fe- c q^ja dicunt quod praedidum tenementum 

'Tt^'^^r ' ^^"^^"'' in Gavilekynde, & Confuetudo dt 

-g > '* < Gavelekynde talis eft quod cum aliquis dejpou' 

^ Javit mulierem habentem hareditatemy & ex 

^ ed/ufcitavit prolem^ i^ poft mortem illius mu* 

* lieris aliam duxerit in uxorem^ haredes primd 
^ mulieris* habent a£lionem petendi b^ereditatem 

* prim£ uxoris 'y & dicunt quod praediftus 

* Stepbanus poft mortem prsdi^lse Juliana 
' primse uxoris fui£, matris prajdiftorunl 

' . . ' min 
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* J^iV/V & ^i^^/w^, duxit quandam uxorem Chap. I. 
^ quae adhuc fuperftes eft. Poftea venit Ju- *^vtTd 
^ r////j & //;V// y«J// talis eji Confuetudo PatrU th7cuftoro * 

* qualis prasdifti IViirus & Thomas dicunt, c^^. 

* & quod prasdiftus Stepbanus quandam aliam 
^ in uxorem duxit, quae adhuc fuperfte3 eft. 

' SS?,, ^c''!^,^''^^'^"^ ^* ^"^"^ P'-^diftusj.dg^P^.fo^ 

* Will us & Tibc^^^rccupcrcntfeifinam fuam, the Plaintiffs. 
' &c/ 

Itin. Kane. 21 £^. i. Berewicke Roily Rot. x. Affifc, 
in dorfo. In an A (Fife brought by WtViam 
Stoc againft Robert Son oi Robert de Thirling, 
for Lands in Sturrey and IVeftbere, the Te- 
nant pleads in Bar, that he is Son and 
Heir of Maud of Wejibere^ who died feifed 
of the PremiflTcs in Queftion. The PlaintifFPIaintiff^intN 
in his Replication admits that Maud died ^leshimfeltto 
feifed, ' fed dicit quod ipfe defponfavit prae- T^J^f.'^i,^' 

* diftam Matildamy de qua fufcitavit prolem, ^j^g CunciV 

* ratione cujus prolis ipfe habere debet me- accdrding to 

* dietatem totius tenementi de quo ipfa Ma- theCuftomof 
' tilda obiit feifita, per Confuetudinem Kan- Gavelkind. 

^ day eo quod tenementa praedift^ tenentur 

* in Gavilykende, & in eodem morari debet 

* quoufq; parti turn fuerit inter ipfum & haerc- 
' dem/ 

The Tenant rejoins, and confeflfes that the 
Plaintiff had Ifllic hy Maud, * fed dicit quod 

* fVilVus ea ratione de tenementis quae tenenr 

* tur in Gavylekende fecundum Confuetudi- 
^ nem Kanci^e nihil habere debet; & hoc para* 
' tus eft verificarc/ 

*Etquiat TOTUS COMI^JTUS^^^^^^^^^ 
' recoriatur quod quilibet vir qui defponfaverit ^^^ cuftom"! 
^ mulieremy auje tenementa habet de hareditate ^ 

^ J <* / :? t For the 

"^ 3 J*^ Meaning of 

this Expreffion, {te fofi. lib. 2. (. 7, 
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' /uS^ fc? d^ ipja frokm Jujcitavtrit^ poft m$r^ 
^ t€m ejufdem uxoris habere debet medietatem 
^ totius hareditatis ejufdem tenendam ad termi^ 
^ num vita /use ^ nifi frius aliam duxerit uxorem, 
' Idco conGdcratum eft quod praeduEbm 
' WilVus recuperet fcifinam fuam de pne* 

* diftis tenemcntis.' 

Affife, In eod. Itin. Rot. 41. An Affife brought 

againft Salomon Son of Hngb de Attejeld^ 

Tenant ^ho pleads Non- tenure in the following 

pleads Hon. f i^i Manner: * Venit & dicit, qudd 

tenure, lot .^ •.« /• • j J^ ^ 1 

that he had prsediclum tcncmentum fuit de Gavele- 
Jjcen Tenant ^ cundi & quod qu^dam Crijiiana quon* 
by the Cur- ' dani uxor fua obiit inde fcifita ut de feodo, 
tcry,buthad c ^^^ cujus mortcm prsediftus Salomon tc- 

iorfeited by ^ * • ^ '' ^^ -^ j-n. 1 ^ 

theCuilom "^^' tenementa prsedicca per legem ^»- 
of Gavel- * jfA^ quoufque fecundam uxorem defpon- 
kind, by ^ faverat;, per quod incontinenti per Coniue- 
xnarrymg f tudinem de Gavclecund forisfecit ipfe tene* 
K^^f $ ixienta prsedifta; & liberum tenementun> 

* eorundem tenementorum fuit quarundano 
' Johanna & Margeria filiarum ipforum 5^- 

* lomon & prasdiftas Crijiiana ^ et qu$(J 
^ Crijiiana praedidlas Johanna & Margeria 
' haeredes funt; inde dicit quod ipfe non 
^ tenet/ And Iffue is taken on the Non-* 
i tenure. 

^hc Tary find ^ Juvatdres diqunt fuper facramentunn fuum 
accordingly. ^ quod prasdifta Crijiiana obiit feifica de tc- 

* nemcntis praediftis ut de feodp^ poft cut 
^ jus mortem pradiSus Salomon tenuit tene- 

* menta pr^di6la per Legem Anglia quouj^ 
^ que Jecundam uxorem Juam defponfaverdt^ per 
« quod'incontinenti poftea liberum tenemen- 
^ turn prasrdiftum tcnementum fuit prasdidae 
^ Johanna & Margeria^ ijt haeredum pra3- 
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* didae Chrijiiana^ ficut prsedicitur, undc di* Chap. I. 

* cunt quod prasdifbus Salomon die & anno, v-^-v^i*! 
^ &c* non tenuity &c. 

/» /^^^«w Itin. Rot. 70, In an Affifeln Affifethc 
brought for Lands, Part at Common Jury find that 
Law, and Part Gavelkind, * JurMtores ^^^ Tenant 
fupcr facranaentum dicunt quod pr^didtajg^JJ-Q'^l]' 
tenementa fucrunt jus praedidlse AlicU ma-velkind (hall 
tris prsedidi Jobannis^ 8c quondam uxoris have but a 
pracdifti ^///V, de qua idem fTiirus pro- Moiety by the 
1cm fufcitavit, rationc cujus prolis idem ^**^^°"*' 
JFiirus remahfit in eifdcm tencmentis poft 
mortem prsedidas Alicia, ut in ill is quas 
tenere debuit per legem AnglUy quoufq; 
prsediAi Johannes^ &c. ipfum injufte diffeifir 
verunt; dicunt etiam quod quadam pars 
fradi/Sorum tenementorum tenetur inter in Ga* 
viUkend unde pnediSlus WilTus tantum ha* 
here debet medietatem Jecundum Conjuetudinem 
Ctmitatus iftius. 

' liin. Kancn 6 Ed. i. Rot. \y. Affifa venit Affife. 
' recognitura/ fi tVill'us filius Petri de Mer- 

* daky & alii injufte, &c. diffcifiverunt Petrum 
' de Merdale de liberp tenemcnto fuo in Ben- 
' ham & Hertlepe^ &c« Unde queritur quod 
' difleifiverunt euncide uno MciTuagio, decem 
^ acris terrae, £( odo folidatis redditus cum 
' pertinentiisi i^c. 

• 

' Et pra^didus fViWus filius P^/r/ refpondet Tenant 
' ut tenens, &c. & dicit quod pra^didkus pleads that 
' Petrus injufte tulit Aflifam iftam verfug J^^^^J^^^^^ 

* eum, &c, quia dicit quod idem Petrus ^ifed^^y^, 

L 4 * nun- 




Tory find 



thatthePlain- 
tiiFwas feifcd 
as of a Moiety 
of the Inheri- 
tance of his 
late Wife, by 
the Cuftom of 
(javelkind, 
to hold while 
fole. 



And i?eing 
feifed, the 
Tenant at 
the Age of 
15 releafed^ 



nunquatn fuit in feiGni de prsediftis tcnc-*" 
mentis cum pertincntiis ut de libero tenc- 
mcBto fuo, ita quod potuit diffcifiri, & dc 
hoc fe ponit fupcr patriam> & praediflus 
Petrus fimilitcr, Idco capiacur Aflifa $ 

* Juratores dicunt fupcr facramcntum 
fuum qu6d prsdifta tcncmenta, quse prse- 
diftus Petrus pofuit in vifu fuo, & unde 
queritur fe diffeifiri, tcnentur in Gavcly- 
kynde, & funt medietas unius Mcfluagii 
viginti acrarum terrae, & fexdecim folida- 
torum redditus cum pertincntiis, quae ali- 
quo tempore fuerunt in feitina pra^difti 
Petri & cujufdam Agnetis quondam uxoris 
ipfius Petri^ ut de Jure & Hasreditate ipfius 
Agnetis. Qui quidem Petrus procrcavit 
de ipla Agnete duos filios, fcil. prasdiftum 
WilVum filium Petru & quendam Regerum 
poft mortem cujus Agnetis medietas esrun- 
dim tenementorum . Jecundum Conjuetudinm 
de Gavelykynde remanfit £5? remanere dehuit 
fradiSlo Petro, tenenda eidem Pctro ad ter- 
minum vita ipfius Petri, Jcil. quamdiu pie 
alia uxare ducendd fe teneret ; & ali^ me- 
dietas eorundem tenementorum inter pra?- 
diftum WilVum filium Petri & Rogerum 
fratrem ejus aequaliter partita fuit, Et di- 
cunt qu6d poftca, praedifto WitVo filio Petri 
astatis quindecim annorum exiftente, quando 
idem Will'us fuit plena atatis fecundum 
C$nfuetudinem de Gavelykynde, fcil. pofi quin- 
fum decimum- annum completum, per ouod- 
dam fcriptum confcftum apud London con- 
ceflit & dimifit praedifto Petro omnes ter- 
ras 8f tcncrpenta cum pertincntiis, quae ha- 

buU 
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buit five habere potuk in villis pr2edi<5bts Chap. I. 

per fucccflioncm haereditariam de prasdidla \m m^J 

Agnete matre ipfius fVill'i, tenendum cidem 

Petro ad terminum vitae ipfius Petri -, prse- 

didlis tencmencis, unde Aflifa ida arrainara 

eft, in fcifina pr^difti P^/r; exiftentibus: 

Qui quidem JViWus poftea rediens ad prae- 

dida tenementa faftum fuum praedidum 

patriae notificavit & ratum habuit. Et And that the 

dicunt quod prsediftus Petrus pottrnodOm^^^*""? *^' 

&• • o o -^ J terwards mar- 

mantavic & cepic uxorem, & quod pr«-j..gj ^ fecon4 

diftus Rogerus f rater poftnatus, quamcitawife, and 

conftabat ei quod prsediflus Petrus mari-apon the 

tavit fe, uc prsedidlum eft, vendicavit r^. Claim of ^^ 

fiduum fned'tSi^ medietatisy quam pradiSfus^^^^^^^^ ^^^ 
PetTus tenuit /ecundum Conjuetudinem ^^<«^' livered to him 
diSam^ qu^ ei accrevit ratione quod /V^w his Purpart/ 
Petrus cepi^ uxorem^ & quod idem Petrus of the fai4 
medictatem diftae mcdietatis, quam idem j^^^*^^^ ^' 
ietrus tenuit per praedidtam Confuecudinem 
de Gavelykynde dc proparte ipfius Pogeriy 
liberavit eidcm Rogero: Et quod prasdidus g^^ j^ 
ff^ill'us Querens, fciens quod prasdiAus made no^ 
Petrus pater fuus ceperat uxorem, ficut Claim for 
prasdiftum eft» nullum clameum appofuit ^^o^e a Year 
vcrfus ipfuiii Petrum pro parte fua de has- ^f^ ^ ^^^^* 
reditatc habenda, fed morabatur cum ipfo 
Petro per unum annum & dimidium, poft- 
quam idem Petrus cepit prasdiftam uxorem 
fuam fecundam, abfq; aliquo impedimento 
pcsedifto Petro inde faciendp; & fie idem , 
Petrus remanfit in feifina de prsedidlis tene- 
n^entis per totUm tempus prasdiftum paci- 
ficc, quoufq; praediclus Wiirus filius Petri 
ipfum Petrumt indc ejepit. Ideo ^opM^* 

^ fatum eft quod prasdidus Petrus recuperet 

* fcifin^inn 
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Jadgmenc for 
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becauie the 
Tenant had 
itleafed, i^c^ 



• Note; The 
Words, /uU 
plen^e ^etatiSf 
ktm to be 
left out of the 
X^ecord; for 
they are ne- 
ceffary to 
compleat the 
^enfe. 
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feifinam fuam de medietate prasdidonl 
tenementorum^ unde queritur fe difici 
fcil. de illl medietate, quae cecidic in p 
partem pracdifti Wiin filii Petrij quanda; 
participatio praediAa fa6^a fuit inter ipfa 
fViirum & Rogerum fratrem ejus, ut pne^ 
didtum eft, per vifum Recognitorum, K 
damna fua, quas taxahtur per eofdem d4 
unam marcam $ & IFiirus filius Petri iA 
mia, &c. £t quoad aliam medietatem eo^ 
rundem cenementorum, qua remanfic prae*! 
difto Petro poft mortem praeditlae Agnetisy 
tenenda eidem Petro fecundum Confuctudi- 
nem de Gavclykynde in forma praediSa, ofc 
pra^diftum eft. Dies datus eft eis 4e audi^: 
endo judicio fuo hie die Martis, &fr. Pofta 
ad ilium diem vcnit praedidlus PeiruSj & 
alii non venerunt ; & quia per AflifampraB^* 
diftam compertum eft, quod praedi&us; 
fVtlVus * fccundum Confuctudinem dc Ga*^ 
velykynde, tempore quo conceflit & diM 
mifit praedifto Petro prsedi&am medictatcra, 
quae ci rcmanfit, &c. & faAum fuum cum 
patria ifta ratum habuit, moram faciens: 
cum praedifto Petroy ut prasdidtum eft; &^ 
quod idem Petrus feifinam fuam indc con** 
tinuavit, quoufq; pra^didtus fVillus poftci 
per longum tempus ipfum Petrum indc cM" 
tra faftum fuum ejccit, Confiderattitn eft 
quod prasdictus Petrus recuperet indc fci* 
linam fuam per vifum Recognitoruoi) & 
damna fua, quas taxantur per cofdcm^^ 
unam marcam; & fVilPus in miaj Etfiro** 
liter praediftus Petrus in mia pro falfi) ^^^' 
more vcrfus alios in brevi, &c.* 
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!» There is a Report of this laft Cife, among Chap^l.^ 
^hers of the fame Ej^e^ given to Uncolns ^^ '"^ 
hn Library, by Hale Cb. Jufi. 
,^ And it appears further by Jcbn Sjcerriz Cafe^ 

10 be found inter Plac. Jff. in Com. Kane. 3 
£/. a. And Alexander de Greenhethe'j Caje^ 
Ajf. ineod. Com. 15 Ed. 2. &f Robert /^ Py- 
kocV Cafe^ AJf. in eod. Cotn. 17 Ed. 2. fc? 19 
Ed. 9.. &f William i/^ Adchullegate'j Ca/e, JJ, 
ineod. Com. 19 Ed. 2. That Tenant by the 
Curtefy of Gavelkind Lands is intitled but to 
a Moiety. 

9 Ed. 3. 38. a. A Precipe brought againft 
% Man, who pleads that the Tenements are of 
the Nature of Gavelkind, and that he holds 
them ^^ Free Bench in the Name of Dower, 
ss a Moiety of the Tenements that were his 
Wife's, now of the Inheritance of John Son 
and Heir of his Wife, and prays Aid of him, 
and fays he is under Age, ^c. and thereupon 
I the Parol demurred, 

1 1 

I Mich. 13 Ric. 2. C. B. Rot. 645. Karjc. Trcfpafi* 
I In an Aftion of Trefpafs brought by Richard 
I i^k and fFilliam Holy againft Tho. ClaveVj for 
breaking their Clofe zx, Bakchild and y^/ij;^, 
^c, and cutting down the Corn, ^c. ^ 
I The Defendant pleads, ' Quod qusedam Defendant 
Godelina Claver^ quafe fuit uxor ipfius pleads the 
^ fhme Clover^ fuit fcifita de uno meffua- Caftom of 
' gio & feptem acris terras cum pertincn- fo^t^c^H^f^ 
* tiis in pracdifta villa de Bakcbild in domi- jj^nd to have 
^ nico fuo ut de fcodo, quse tencmenta funt a Moiety of 

the Eftate of 
^13 late Wife> while he lives uomarri^d^ and intitles himfelf by it* 
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dc tenura de Gavelkynde in Comicatu Kan*^ 
cUy & inde obitt feifita, & fecundum a 
fbccudinem de tenura de Gavelkynd de u 
nem^ntis, unde mulieres fie feifitas fuol 
viri poft mortem earundem mulierurri d( 
bent tencrc medictatem tencmentorum il 
lorum pro indivifo [* fimul cum Hsert 
dibus] earundem mulierum^ dum tannen vii 
prasdi&i fe tenent non maritatos ; &: dicic 
quod prasdi<%a Godelina obiit feifita de tene« 
mentis prsediftis in Bakcbild, unc|e locuv 
in quo ipfi fupponunt tranfgreflionem pra> 
diftam fieri, eft parcella; poft [cujus mor- 
tem] prsdidki Ricardus Bak & IViirus He^ 
tenementa prasdifla unde, &c, intraverunv 
& terram inde feminaverunt, .... Thomas 
Claver ut vir ejufdcm Godelin^y pro co quod 
ad ipfum perjtinuit habendum mcdieta- 
tem fecundum [confuetudinem] prsedic* 
tam intravit tenementa praedifta, & mc- 
dietatem bladorum fupcr terram praediftam 
feminatorum mcfluit, prout ei bene licuit| 
&c.' 



PlaintifFs re- 
ply. That the c 
Cuflom is for c 
the Hufband 
to have a 
Moiety after * 
IfTttbhad, but< 
nctoth/drwife, c 

lie. 



The Plaintifi^s reply, ' Quod confuetudo 
de Gavelkynd talis eft, quod fi hujufmodi | 
viri & mulieres habeant exitum, inter fc^ 
quod [tunc] hujufmodi viri habebunt me- 
dietatem terrarum & tenementorum mull- 
erum pnediiftarum, dum tamen fe tenuerinc' 
[non] maritatos, & fi contingit hujufmodi 



T^ 



* N B. The Roll being much damaged by Wet is 
obliterated in all the Places between the [ ] and fup- 
pljed only by the Senfe. 

^ viros 




I viro& & mulicrcs non habere exitum inter 

F fe, [tunc] poft mortem mulicrum praedic- 

^ tarum non dcbent habere aliquam partem 

terrarum & tenementorum mulierum prae- 

didtarum, [& dicunt] qudd prasdifta Go^ 

'. delina obiit fine hasrede interfe &pridiftum 

I'bomam Claver exeunte; & hoc parati funt 

verificare, unde pctunt judicium & damna, 

^ &c. 

* Et prrediftus Thomas dicit, quod Con- Defendant 

* fuetudo del Gavelkind talis eft, quod five rejoins, that 

* hujufmodi [viri & mulieres] habeant exitum, ^^« Cuftom 
/ five non, quod viri poft mortem earundem S^!?,^^ 

' mulierum debent habere medietatem tencn- Moiety, whc- 
[^ dam in forma fuperius per ipfum Thomam ther there 
^ declaratS ; abfq; hoc quod aliqtia talis con- were Iffue or 
^ fuetudo habetur in Gavelkynde, prout prae- no» a»d ""a- 
''^ diftus Ricardus Bak & fFiWus Holy fiiperius Cuftom al- 
-** allegaverunt j & de hoc fe ponit fiiper pa- ledgcd by the 
^ triam> &c. & praediftus Ricardus Bak & Plaintiffs. 

* fViWus Holy fimiliter. Ideo, &c. praecep- liTuc thereon. 

* turn eft vicecomiti quod venire, &c. Ad 

* quem diem venerunt partes praediftas, & 

* vicecomes non mifit breve. Ideo ficut prius, 

* &c. ad recognofcendum, &c.* But there 
is no Verdift entred. 

And Jaftly, in an Ejedtment between Wood 
on the Demifc oiWaljh and Baker again.ft 
Jefferiesy tried at the Summer Affifes for Kent 
in 1739, before the Lord Cb, Juji. Lee^ it was 
found to be the Cuftom of Kenty that the 
Huiband, who has Iflue by his Wife, (hall 
be Tenant by the Curtefy of a Moiety only 
of her Gavelkind Lands. And accordingly 

Baker, 



Book n. Baker^ the Tenant by the Curtefy, had a VW-^ 
^^^^^"^ dift for a Part only. Indeed the Premifes! 
in Qucftion being of fmall Value, the Mst^ 
ter was not greatly conteiled; the Proon 
of the Cuftom was by two Attornies of Note/j 
who gave Evidence of the general Reputatiool 
of the County: And nothing was attempted | 
to be proved to the contrary* 

This Series of Precedents ftands contra- 
difted by no Gafc whatfoever, that I h?vc 
been able to find, except a fhort Anonfm9US 
Note in Style* s PraSlical Regifter 314, 322^ 
where it is faid to have been holden in 
B. R. Micb. 22 Car. that by the Cuftom 
of Kent, if a Man has Iflue by his Wife^ 
then he (hajl be Tenant by the Curtefy of 
all the .Gavelkind Lands his Wife was feifcd 
of, and though he marry again he (hall not 
forfeit his Eftate. Were this Book of greater 
Authority than it is, (being but of little, ex-. 
ccpt as to Matters of Praftice) and the Cafe 
taken to be truly reported, it could not coun* 
terbalance the Weight of the others to the 
contrary. But I had the Curiofity to fearch 
the Rolls of that Term, and could find no 
Cafe entered on Record as of that Time, io 
which this Matter could come judicially be- 
fore the Court. 

Ihevv^harthe ^ ^^^' proceed to fhew in the next Place, 
Hufbandis that the Cuftom of Kenty tho' lefs indulgent 
intitlcd to a than the Curtefy of England to fuch Hu^ 
' Aloicty as bands as have Iflue by their Wives, is more 
l?JL?.?!i!!. favourable than the Common -Law to thofe 

lives anmar- 11 ... 1 a j 

ried, tho'no that have none, giving thcm^an equal Ad- 
li{ue had. 1 vantage 



wntage with the others, viz. ji Moiety as 
itng as ibey live unmarried. And nptwith- 
ftariding this be made a Doubt in the Re- 
icord lad cited of Mich. 13 Rich. 2. yet 
that Cafe is in fome Meafure an Authority 
ifor the Cuftom ; for the Defendanr> who 
dsdmed to be Tenant of a Moiety, though no 
Iflfue had, having taken PofleHion of the Pre- 
mifles, the not bringing on the Caufe to 
Trial was a Kind of tacit Acquiefcence in his 
Right. And though fome of the foregoing 
Records, which fay, that ratione Prpjis Jiijii^ 
Iftf^r, ISc. tenuity feem to make that a prC'- 
vious Qualification, yet they are properly 
explained and anfwered by the following Au- 
thorities. 

Firft the Cufiumal itklf: '* If a Man take 
*^ a Wife that has Inheritance of Gavelkind, 
^* and the Wife dies before him, let the 
** Hufband have the Moiety of thofe Lands 
*■ and Tenements, whereof fhe died feifed, 
** fo long as he holds himfelf a Widower^ 
" without doing any Eftrepement, Waftc or 
" Exile, whether there were IJfue between tbem^ 
" or not : And if he takes another Wife, let 
" him lofe all.'' 

In a Writ of Dower brought for a Moie- 
ty, in Jtin. Kane. 25 //. 3. (to be found ia * 
tht Appendix to Somner on Gavelk. 179.) by 
Surga late Wife of Peter de Bendings again ft 
the Prior of the Holy Trinity in Canterbury^ 
the Demandant dicit^ quid Manerium eft Ga^ 
velkinde &f partibiUy ita qubd Robertus de 
Valoigiics Dominus de Sutton, qui duxerat iu 
^orem Matildam de Welles, cujus H^reditas 
illud Manerium fuity foft mortem illius Ma- 
tildas 
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makes Title 
as Tenant by 
theCarcefyof 
a Moiety by 
the Cuftom 
ofGavelkind. 



tilda: babuit nomine Franci Banci medietattfit 
illius Manerii. And no mention is made of 
any Iflue between them. 

Nor is having Ifliic fet out as neceffary 
to entitle the Hu(band to a Moiety, by the 
following Record of Itin. Kane. 39 //. j. 
Rot. 26. in dor/o. * Affifa venit rccognitura 
fi Andreas Cokin^ cuftos terras & hLeredis 
Laurence fflii Jobannis le Breiun, & alii 
injufte & fine judicio diffeifiverunt Roge- 
rum le Linus de libero tenemento liio in 
fuburbio Cantuar. Et unde queritur <ju6d 
diffeifiverunt cum de medietate undecim 
acrarum terras, &c* Et dicit quod prse* 
difla terra aliquo tempore fuit jus & has* 
reditas cujufdam Godelina quondam uxorii 
fuas, & ipfe Rogerus foft mortem pradiHa 
Godelime fuit injeifind de medietate pnediS^ 
terra ut de libero tenemento fuo fecundum con^ 
Juetudinem Kancia per magnum tempus 
quoufq; prsedidus Andreas &c alii indc ipfum 
difleifiverunt. 

^ Et Andreas & alii vcniunt, & Andreas 
dicit, quod injufte tulit iftam Affifam, 
quia dicit, quod prsedifilus Rogerus nvXluvti 
liberum tcnementum potuit clamare in 
prsedida terra poll mortem praedidaj Go- 
delime uxoris fuae, quia bene cognofcit 
quod praedifta terra fuit jus & hasreditas 
praedicias Godelina uxoris fua;, fed dicit, 
quod prasdiftus Rogerus^ antequam prae- 
didlam Godelinam defpon(aflet, conceflit 
ipfi Ggdelina qudd fi contingeret ipfam 
decedere since prasdiftum Rogerum, quod 
idem Rogerus nihil clamare poflfet in aliqua 
parte pra^didorum tenementorum rationc* 

' liberi 
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liieri Band Cm, fed prsedida tenetnenta de« Chtp« I« 
fccndcre dcbercnt ad haercdes ipfius Godi'- ^--^r*^ 
Iin£ : Et dicunt quod hac ratione pofuit fe 
in feilina qusedam Lauretta de prsediftU te* 
nementis inccgre; unde dicunt> quod fi 
prsediAus Rogerus diOeifitus fit de pracdic* 
tis tenementis, per ipfos non eft difleifitus^ 
immd per praedidtam Laurettami & de hoc 
fe ponit fupcr Affifam. 

* Juratores dicunt, qu6d prasdidus Rogerus Vcrdia and 
per magnum tcmpus po/i mortem pradiffa Jadgmentfor 
Godelmas futt tn jetfind de medietate pr^^ 
dilforum tenementorum ut de liber o Banco Juo; 
& poftea venerunt prasdi&us Andreas & alii,* 
& ipfum de prasdifta medietate ,ejecerunt$ 
unde dicunt quod pra^iftus Andreas & alit 
prasdi£tum Rogerum injufte difleifiverunt. 
Ideo confideratum eft quod prasdifhis Ro" 
^erus recuperet feifinam fuam per vifum 
juratorum, & praediAus Andreas & alii in 
rota/ 

Ptf/Jr. 16 Ed. 3. Fitzb. Aid, 129. It is 
pleaded that the Huft^and held the Land of 
Ms Wife by the Ufage of Gavelkind, though 
they never had any Iffue between them, and 
not denied. 

P^/c. i^Ed. 3. Aid, 144. It is pleaded, 
that by the Ufage of Gavelkind in Kent, the 
Hufband (hall, after the Death of the Wife, 
hold the Moiety of the Lands of the Inhe- 
ritance of the Wife, as long as he lives un- 
niarricd. And it is mentioned in the Cafe, 
that the Wife died without Iffue, Note, in 
,thc Printing of that Cafe the Words le Baron 
^c mifplaced. 

M In 
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Book U. In the Cafe of Dane v. 7<7i&)j/i» &f 4^/. Pij/?. 
4 £/i2;. C £. i(^/. 1022. Kane. Co. Ent. 
6ot. It is pleaded^ that the Lands arc^ aod 
from Time to the contrary whereof^ &r. have 
beenj of the Nature and Tenure of Gavel- 
kind in the County of Kent\ *' and that the 
•* Hulband of ruery Wife dying feifed of any 
* '* Lands or Tenements in the faid County, 
•* of the faid Nature or Tenure, in her Dc- 
** mefne as of Fee-fimpk or Fcc-tail, ac- 
^ cording to the Cuftom in the faid County, 
^* for all the Time aforefaid ufed and ^- 
'* proved, ought and have ufed to hold and 
*' enjoy the M$iiiy of all fuch Lands and Te- 
•* nements, of which fuch Wife died feifed, 
«* as aforefaid, after the Death of fuch WHc 
** fo dying (eifed as aforefaid, during the Life 
•• of fuch Hufband, // Jucb Hufband- lived 
^^Jole and %nmanrisd ; and that the faid tiicb. 
^^ was, and yet is feifed of the faid Moiety 
•^ with the Appurtenances in his Dcmefne as 
•• of Freehold, as Tenant thereof by the 
" Cuftom aforefaid/' It appears indeed by 
the Cafe that the Hufband had IfTue by his^ 
Wife, but that Circuraftance is not fup- 
pofed to be neceflary, the Cuftom being 
pleaded in general for the Hu/band of evtry 
Wife. 

By the Cuftom of Gavelkind a Man (hall 
be Tenant by the Curtefy without having 
any iflue. C9. lilt. 30. ir. ixi. ^ And 
the fame Thing is agreed in 2 Sid^ 15J. 
Browne and Brookes^ and Wtfeman and Cai- 
ton^ Raym. 76. 

Tenant 



i 



Tenant by the Curtcfy of Kent of Gavd- Chtp. I. 
kind Lands, whether he Ijavc Ifluc or no, until ^^■^"•■^ 
he marry. iVejy's Af jx. ay. 

By the Cuftom o( Kent, if the Wife ia 
feifed of Gavelkind Lands, and dies without 
having had IfTue by her Hufband, he fliall 
be Tenant by the Curtefy of Half the Landj^ 
fo long as he lives unmarried; but if he marry 
again, he (hall forfeit his Eftate in the Land. 
Micb. 22 Car. B. R. Stylets PraS. Reg. 314, 
32a. 

Mariius uxoris decedentis. Jive liberos ex ei 
Jufceperity five non, terras bujus generis [G»- 
velkind'\ aecipit ex /emije, quamdiu manet im^ 
nuptus. Tho. Smith de Rep. AngL 109. 

Add to thcfe this Verdift in thrvcry Point. Affife. 
^ JJf. in Com. Kane. 16 Ed. a. Affifa venit 
' recognitura fi WiWus de Dagenbam & Jo-^ 
^ bannis de Eftlond injufte, &c. difleifiverunt 
^ tyUPum le Pede de libero tenemento fuo in 

* Stoke in Hoo^ & Villis SanB^e Maria^^ SanS^e 
^ Werburg^ & omnium SanSorum in Hoo poft 
^primam, &c. & unde queritur, quod dif- 
^ feifiverunt eum de i9»^^f//tf/^ triginta quinque 

* acrarum terrae, & quntuor riginti acrarum 
' marifci cum pertinentiis. 

* Et Wiirus de Dagenbam & Jobannes vc- Tenant! 
'niunt, & refpondcnt ut tenentes, &c. &mAkeTiil» 

* dicunt qu6d Afllifa inde inter co$ fieri non ^ ?^ 5^ 

« debet, cjuia dicunt quod qusedam Margeria ^'^^^ Mother. 

* mater ipforum WilFi & Jobannis, cujus 
'haredes ipfi funt, aliquando tenuit prse- 
^ dida tenementa in vifu pofita, & inde obiit 
'feifita in Doipinico fuo, &c. fecundum 
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PlaintiflT re- 
plies* that he 
is entitled to 
a Moiety as 
Tenant by 
the Curtefy 
by the Cuf. 
torn of Ga- 
velkind, tho' 
no I/Tue had. 



Verdia finds 
the Cuftom 
accordingly. 



*fiDf C^natttp hftliz Cutter^: 

Confuctudincm dc GavelykynJe po&, cujug 
mortem ipfi intraverunc uc hseredeSi &c. & 
praediftus .fViirus Pede^ qui fuit vir ipfius 
Margeri^y intrulit fe in praedidis tenementis, 
& ipfi hoc permltcere noluerunt fro eo quod 
ncn fuit exitus inter eos; unde petunt judi- 
cium fi de hac intrufione AB^{^m inter cos 
habere debcat. 

• Et fViWus Pede dicit quod fecondum Con^ 
Juetudinem de Gavelykynde quilibet vir habere 

debet medietajem terrarum & tcnementorum, 
qus fuerunc uxoris fuacde hsereditate fui, ad 
tenendum uc liberum tenenientum fuuift 
dummodo, &c. unde dicit quod fecbndum 
Confuetudinem pracdiftam ipfe intravit in 
ptacdidla tenemental ficut ei bene licuit^ & 
ihde fuit feifitus iit de libero tenemento fuo» 
quoufq; prsedifti WiWus Dagenbam & Jo^ 
bannes ipfum inde injufte difleifivcrunt^ &c. 
£t Wiirus Sc Jobannes dicunt quod non eft 
hujufmodi Confuetudo in Kancid de tene- 
menti$ de Gavelykynde \ & de hoc ponunc 
fe fuper AQifam^ & pnediftus fViirus Pede 
iimiliter : Ideo capiatur Aflifa. 

* Juratores dc aflenfu partium eletSli di- 
cunt fuper facramentum fuum^ quod Con- 
fuetudo de Gavelykynde talis efty quod qui- 

libet vir haBere debet fofl mortem uxoris 
medietatem omnium terrarum i^ tenemenU- 
rum^ qua fuerunt ipjius uxoris de b^ereditatc 
Judy Jive babeatur exitus, Jive non^ ad tenen- 
dum ut liberum tenementum Juum^ quoujque 
ea forisfecit Jecundum Conjuetudinem pradic- 
tarn. Et quia pradiftus fFiWus Dagen- 
bam & Jobannes fatis cognovcrunt in Cu- 
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* ria, tjuod praediftus ff^iir us FeJefcifttvi^fuit Chap^ I. 

* dc tenemcntis in vifu pofitis, & per cos dif- ^^^^^^ 

^ ftifitus, Idro Cotifideratum eft quod recuperet ^^^If "^' 

* inde fcifinam fuam per vifum recognitorum, ' 

* & (imiliter damna fua, quae taxantur per 
^ Juratores ad tr^fdecim folidos & quatuor 

* denarios : Et fFilVus de Dagenham & Jo* i 

* bannes committuntur Goalas. Poftca fece-. 

* runt finem cum Donnino Rcgc pro quadra- 

* ginta denariis, &c.' 

And to clofc all; this Cuftom, as fet down 
in the Cufiumaly more beneficial in one re- 
fpeft than the Common Law, that the Huf- 
band fhall hold over, though he never had 
Iffue by his Wife, but lefs in others, vi%. that 
he fhall have but one Half, though he have 
Iffue, and that with a Prohibition of fecond 
Marriage, Mr. Latnbardy who was well ac- 
quainted with the State of the County, af- 
firms to have holden Place, and to have 
been put in Pradlicc in his Time. Peramb. 
\\\- And according to the beft Inquiry I 
have been able to make, the fame is the 
general Reputation of the County at this 
Day. 

There is a Law among thofe of^ Hen. i. that The Rife of 
may give fome Colour to a Conjefture that this Cuftom. 
this Cuftom took its Rife from the common 
Source, of our Gavelkind Cuftoms the old 
Common Law : It is the 70th Law of that 
Kingi where, after Mention of the Wife's 
Dpwer in . cafe (he furvived her Hufband, it 
is faid. Si Mulier abfque Uberis moriatur^ 

M 3 ♦ Pa- 
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Bo^ n« ♦ pannta yus cum Marico partem Juam di- 
vidanc. 



OrWalie« Tciitnt by the Curtcfy by this Cuftom 
has DO more Power of committing Wafte 
than fuch Tenant by the Common Law. 
Ctt/tumal ^f Kinty infra. liin. Kane. 55 H. 
3* R^i. 51. Jnti 139. Lami. Peramb. \\\. 



* Here the Word Partntu ftgniiies ELindred or Rebu 
tioas in eeneral« according to the Signification of the 
trtucb Word Parmt, and is ib u fed feverai Times in the 
fame Laws. Fi^e j^tb Law. H. %, Et njide Stat, Mer» 
/|»« r. 6. & If//. SiS. io8. 
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CHAP. II. 

lot 25oUicr. 

THE cuftomary Dowcr of Lands in &$• 
velkind was formerly called by the Name . 
^f Free Beach. Itin. Kane. ^^ H. 3. Rof, 4. 
and Rot. 19. Itin. Katu. 55 H. 3. Rot. 6o. 
25 //. 3. 4R?- ^^ *yw»ir. 178. 

TKc fcveral Qualities whereof different 
from the Common Law, may be confidertd 
under the following Heads, 

I. Of what Part the Widow ihall be en* 
dowed. 2. The Conditions by which her 
Eftatc may be defeated. 3. Of what Things 
(he ihall be endowed* 4. Of what Eftate of 
ber Hufband* 5. What Remedies ihe may 
have for her Dower. 6. The Manner of dc* 
manding this cuftomary Dower. 7. The 
Manner of Aflignment. 8. Of Waivurc of 
her cuftomary Dower. 

I. By the Cuftom^of Kent^ the Wife, after i. Of what 
the Death of her Hufband (hall have for her Part the 
Dower a Meiety of, all his Lands and Tene- JI^'Jj^^J^^^^ 
mcnts of the Nature of Gavelkind. Lamb. * ^^ ^^^ 
Peramk Isf Stat, de Conjuet. Kane. Stat, de 
Pr^og. Regis, c. 16. 7 Ed. 2. Mayn. 236. 
Itm. Kane, i Ed. 2. Jl^Je^i^^. 13 Ed. 3. 
Viei»^ IQ4. F. N. 5. 150. O. Cro. Eliz. 
Ill, 825. 21 Ed. 4. 54. a. Cro. Car. 562. 
Co. Litt. 23. k 111. a. T. Jorus^ 6. 2 Sid. 
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Book II. 1^4., 1 Sid. 138. Raym. 76. Bav. 50, Somn. 

^^^"^^"^ 48, 53, 146. And Numbcrlefs Inilances in 

the Kintijb Iters. 

s. On what 2. But (he holds not her Dower abfolutcly 

Conditions, for Life, but only as long as flie lives Chaftc. 

21 E4. 4. 54. a. Cro. Eliz. 121. Hunt and 

Gilbume. Ibid. 825. Davis and Selby. Tbc. 

Smith de Rep. Angl. 109. Nofs Max. 28. 

T. J ones J 6. LtfSy Cobbam and 3'omlinfon. 

And unmarried. ///». Kane. SS ^' 3- ^^^' 

17 . Plae. Ajjf. in Com, Kane. 1 7 £4/. 2 . Jtaoi 

Wes's Caje. Cro. Eliz. 121. Ibid. 845. 

iViyr's Max. 28. 3*. 7^»^j 6. Co. Lift. 33. ^. 

III. a. Lamb. 556. 8 £^. a. Mayn, 284. 

a £/A 4.. 19- Afo^r 260. If (he commit 

Fornication in her Widowhood, or take a 

Hufband after, (he (hall lofe her Dower. Siai. 

17 £rf. 2. De Pr^rog. Reg. c. 16. 

The like Condition in Rcftraint of a fc- 
cond Marriage was antiently annexed to 
Dower at the Common Law. Tenetur tamen 
Mulier cum ajfenfu Warrant! Jui nubere, vel 
dotem amittet. Glanv. lib. 7. c. 12. That 
is, with the Confent pf the Heir, or him in 
Rcverfion, whom (he may vouch by an im- 
plied Warranty. And in the fame Scnfc is 
the Word IVarrantus ufcd concerning this 
Cuftom of Kent. Plac. AJf. 52 //. 3. in Cm. 
Kane. Rot. 17. Poft. 

Nor is it material by our Cuftom, whether 
the taking Hufband bcbefore, or after Dower 
be affigned y for if Ihe marry before^ (he (hall 
not afterwards be endowed, if after Alfig"' 
mcnti the Heir may enter upon hen Z^^* 
Peramb. 560. Somn, 146. 

^ per 
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* Per Confuetudinem, quae in diverfis locis Chap. 11. 
' pro. lege obfcrvatur, fi, cum fuerit ci Dos ^^^>f^^ 

* affignata, vcl in Com. Kane, ante afligna* 
' tioncm nupferit alicui^ ftatim amittit tcr- 

* ram, quam tenet nomine Dotis de Gavel- 

* kind. Et de hac materia inveniri poterit 

* de termino 5. M. anno Regis H. 2. poft 

* guerram, in Com. Kane. Et five feyfinam 

* habuerit, five non, fi poft mortem viri in- 
' venta fuerit babens in utero eonceptum a(> 

* alio quam viro fuo, fi nupferit, & licet nupta 

* non fit, fi vir inveniatur^ velpuer^ vel uterque, 

* dotem amittet. Brail, lib,. 4. 313, a.^ 
The Record above-cited o( M. 2 R. H. Mr. 

Somner takes to be the Cafe of Ifabella de Gra- 
vend mentioned a little higher in Bracfon 
f* J08. b. where the Cuftom is thus pleaded, 
^W five [^^idua'\ fuerit in fityfind, five non^ 
fi poft mortem viri Jui alium capiat ^ amittere 
deht dotem y fi in Je^nd fuerit ; ft autem extra 
Jejfinam^ debet amittere clameum. 

But though Chaftity, as well as a fingle Life, How the In- 
bc a Condition of her Eftate, yet it may be a cdntinency 
Qpcftion whether the Cuftom require not a ""^ ^. 
particular Kind of Proof of her Incontincncy, ^^^xo a^FarT 
before a Forfeiture fliall be incurred. fciturc. 

Mr. Lambardy Peramb. Ill* as to this Mat- 
ter fays, that the " Tenant in Dower has 
"fome Conditions waiting on her Eftate j P 
** one, that flie ftiall not marry at all i another, 
'* that Ihe take diligent Heed, that ftie be not 
' ^^ found, with Child begotten in Fornication, 
" Wf. fo that the Sin of fccret Lechery is 
*^ but in a fort forbidden, feeing that by the 
" Cuftom ftie forfeits not in the latter Cafe, 
!^ unlefs the Child be born, and heard to 

" cry. 



V 



s€2 i^fDotnet. 
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^'^^ '' Cff, and that of the Country People af-: 
^^^^^^ " fembled by Hue and Cry." 

And he is fupported in his Opinion by the' 
' dnfuetudines Kancia: Ele eit le Moytiede^ 

* celes Terres & Tenements a tener tant come' 

* ele fe tient * Veuve, ou de enfancer foit at-* 
^ taint per le ancient Uiage, ceo eft afcavoir* 

* que quaunt ele enfaunt, e le enfaunt foitc^* 

* crier, e que Ic Hu e le Cry foit Icvc, e k' 

* Pais cnfemblc, e eyent viewe dc la Enfaunf 

* c de la Mere, adonks perde fon Dowcre' 

* entierment, e autrement nytnt^ tant come de' 

* fe tjent Veuve/ 

Afife. . And this is further verified by T^rtn. \f 

Ed. %. coram Rege Rot. 32 Kane, f Where W 
an Affifc brought bv Roberge^ late Wife of* 
John at C$mh^ againit Thomas Son of the £ud' 
Jobn^ for a Rent of i^s. and other Tcnc*' 
ments in tVoodntfiergty Folkefianey and E^^^ 
near Sandwich^ the Tenant pleads that the 
Rent, &r. is Gavelkind, and afljgned by hini 



Bar, that the to the Plaintiff as her Dower, * Et Qh^-1 
Prcmi^. * talis eft ufus dc Gavelkynde, quod fi Vidua* 
Dower of the ' P^^ mortem maritorum fuorum fe mariu- 



Plaintiff, and ' verint, vel aliqucm puerum in || Stneuciay^ 
bytheCuftom ^ perint, & puer ille vifus fuit, aut cogaitust 

of Gavelkind 

forfeited by — — — — ^ 

Chiid^"*^ ^ ♦ Or as tke Cuftmal printed by Tottel has it, Viufi^t ^ 
»u definfantiit di infant foit atteint fer nuncietitz Uf^ffi^^ 

f Nott^ The fame Record oocnrs Int. PJac. Jf* t^* 
ic £d^ 5. and was itemovod intp S> R» by drtiotari^^ 
«ivier to Execndori* 

II S^neucia in tkis Record fignifies Widowhood* C^ 
.Lift. 33» b. in Marg. , 

•rd 



* vel vagicns five damans audiatur, ftatira Ciap. nu 
*ViduaB iUae fecundum ufum prsediftiira 
Idotemfiiarn amittent&forisfacienc: &dicit 
.*qu6d prsedifta Rokergia, poftquam ipfa do- 
iita fuic de reddicu pra^ido & prsediAis 
Ftcncmcntis, undc, &c. pcperit quandam fi- 
Niam Jobannam nomine in Seneucia apud 
fRecuhre, gencracam per quendam Simonem 
^ TetitZy quae quidem filia yifa fuit ibidem & 
Incognita, per quod praedifta Robergia reddi- 
r tumpraedidlum, &c. fecOndum ufum pra^dic- 
^tum forisfecit i unde petit Judicium, &c/ 



The Plaintiff, *Non dedicit quin ipfa pepe- Reply, that 
l*rit Eliam in Seneucia, fed dicit quod ufus de ^Y ^^^ ^'«f- 
!*Gavclkyndc non eft talis, qualis pradidus ^^'^ '^^ ^Z^- 

utfn. r • 11 -^ • J- • J ens not for- 

p S*flipjj fuperius allcgavit i quia dicit quodfcitcd, unieii 

* ufus Gavelkyndenfis tafis eft, ouod Viduas the Child be 

* dotata^, poft mortem virorum luoruin pro- ft>«n<i at its 
^itmpeperenlejin Seneucii, dotem fuam amit- f^^^^^^ ^"*: 
* tcrc non debent, nifi proles iila ^^^^^^^^^^ i^ thtlhmfc 
'vagiens five damans infra quatuor muros of which the 
' tenementorum illorum, de quibus viduas fie Woouaiiea* 

* fuerunt doutae, & quod ipfe, cui tenement^ doived. 

* ilia poft mortem hujufmodi viduarum re- 
'vtrti dcbcnt, recenter poft nafcentiam illius 
'prolis Hutefium & Clamorem fupcr pro- 
Mem illam levaverit; & hoc parata eft veri- 
' ficare per Affifam, &c. 

*Et praediftus Thomas dicit, qu6d ufus '^.^ '^^^*** 
;^c ^vdkyndc eft talis, quod iaguocun^ue XS^t^ 
*(^coComitatus pr^edtSt hujufmodi Viduse pe- within the 
pcrint in Seneucia, & proles ilia per quem- County the 
cinque vifa vel cognita, vel vagiens five 5'^^^ }^ 
I damans audiatur, & clamor & hutefium ^"^"J^'^J^ 

* Icvcntur, quod Viduae illas fecundum ufum Dower is for! 

3 * praediftum feitcd. 
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Tbe Jury find 
tbc Cnftom 
accordingly. 



Bot that the 
Ten tot did 
not ndfe the 
HaeandCry. 



Judgment for 
the Plaintiff. 
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prxdiftum dotem fuam amictere debent, &| 
fbrisfient : & hoc petit quod inquiraturp^ 
Affifanij & prasdifta Robergia fimilit^ 
Idco capiatur Aflifa. ^ 

^ Juratores dicunt, &c. quod talis eft njt 
de tenementisy qu4B fenentur de Gavelkind 
Cmitatu ifio^ viz. qubd fi Vidua foft mortt^ 
virorum Juorum Je maritaverinty vel filim 
vel filiam in Sentucid feferinty doUm fum 
amitient 6f forisfacienty in quocunque loco infm 
Comitatum iftum proles ilia fuerit inventa v(k 
giens five damans j it a tamen qubd ilUy 
hujujmodi tenementa Jic dotata reverti dek 
in praprid perfond Jud^ vel per ejus Cuftodi 
five amicumy fi ip/e fuerit infra atatem^ 
center poft nafcentiam illius prolis^ hoc eft i 
prtles ilia fuerit fanguinolentay venerity 

fuper prolem illam Clamorem fcf Huteftum k\ 
vaverit : & petunt difcrctioticm Jufticiario-. 
rum, &c. Juratores quasfiti, ex quo noi| 
eft dediftum per praedi£kam Kobergiam quia 
ip(a peperic filiam in Seneucia, li praedi£tu$ 
Thomas in propria perfona fua, vel per cjuf 
Cuftodcm, five per aliquem amicum fuunoi 
rccenter, poftquam prasdidta Robergia fie 
pcpcriflct, levavit Clamorem & Huccfiuni 
fuper filiam praediftsc Robergia, nccnc, di- 
cunt, quod non. Ideo Confideratum eft quod 
prscdifta Robergia recuperet feifinam fuam> 
&c/ 
And in Co. Litt. 33. b. it is faid, that bj 

the Cuftom of Gavelkind the Wife fhall be 

endowed of a Moiety, fo long as (he keeps 

herfelf fole, and without Child. 



But 
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l* But contrary Authorities are riot wanting Chap, IL 
|to (hew that the Condition is ftill more ftrongi ^«0<>* 
luid that not only Child*bearing> a caibal 
Confequencc of Fornication, and the Detec- 
tion of it in this publick Manner, but the 
Comnniflion of ^he ASt itlclf is a Forfeiture 
of her Eftate ; and fo it was fouhd by Vcr-» 
i'dift Pa/ch. 4 Ed. i. C. 5. Rot. 21. Kane. 
hand not Rot. 1. as is in. i Roll's Abr. 558. 
"Where in Bar of a Writ of Dower brought in a Writ of 
for a Moiety of Lands in Kent by Margery the 1)owct, 
Widow of John Godefrey^ the Tenant pleads 
'that it IS the Cuftom of Gavelkind, ^od 
"Vidua amtttet dotem^ ft fornicata vtl maritata 
fkerit^ and that the Demandant had after 
jhc Death of her Hufband a Son named 
William by one William de Emejby. The 
Demandant confeffes the Cuftom, but replies, 
* quod nunquam fuit convifta fecundum Le- 
* gem de Gavelkind ; Dicit enini, quod ipfe 
inquifiviflTe debuit per infidias, quando ipfa 
fuit in parturiendo, & tunc debuiflet ip(am 
cum pucro fuo cepifle cum Clamore & Hu- 
tcfio, 6fr/ The Tenant rejoins, • Quoi 
ipfa fornicata eft, ut prasdicitur, & quod 
ipfa non debet convinci in forma pnedida, 
& dc hoc fe ponit fuper patriam ; & Mar- 
gma fimiliter. Ideo Venire faciat, &c. 
Poftea Jurata dicunt, quod praedidta Mar- 
geria poft mortem praedicli Johannis viri 
fui fornicata eft cum praeditlo fViiro de 
Emefby^ dc quo conceperat prasdiftum 
fyiWm filium fuum, & quid Lex &f con- 
. ^fuetudo , de Gavelykynde talis eji, quid ft 
^ uxor pofi mortem viri Jut nujerit Je^ vel 

^ fornUata 



t66 

Bookn. 

Verdict finds 
theCuftomof 
Gavelkind to 
ferfcit Dower 
lor Fornica- 
tion » tho* no 
Hae and Cry, 



Trefpafi. 



Plea, that the 
PlaintifF 
being Tenant 
in Dower 
in Gavel- 
kind, for- 
feited by the 
Cuflom, for 
Fornication. 



The Plaintiff 
Nonfui^. 
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^fornkata fmU amittii Lotem' fuamy 
^ qubd non majfe efi quid iff a capiatur cut 

* fuiro fuo in parturiendo turn Uutefio 

* Clamore. Ideo Confideratum eft qu< 

* fViirns & alii eanc inde fine die, & pi 

* difta Afargeria nihil capiat, &c. Scd fit ii 
^ mfa, &c.* 

To this may be added Trin. 5 Ed. 
Coram' Rege, Roi. 4^ Kane* Alice late Wil 
of Walter Nortbwoode brought an A6irion 
Trcfpali again ft Henry Noribwoodey aw 
fhree others, for breaking and entring h< 
Houfe at Mepebamj &c. The Dcfendi 
pleaded, * Quod Mos & Confuetudo ^ 
Gavelingkinde in partibus iilis talis cf 
quod Uxor poft mortem viri fui, quami 
Je heni fcf honejii g^Jf^rit, habebit mediea] 
tern omnium terrarum & tenemencorui 
quae fuerunt prasdifti vlri fui, fe? Ji facu 
tranfgreffionem cum aliquo bomine poi 
mortem viri fui, amittat Medietatem tcr^ 
rarum, ice. & pro ed quod prsdidba 
licta fecerat Adulterium cum quodam 7'j 
banne le ^ayllur^ & habuit quendam filiui 
Jobannem nomine, ipfi Henricus Sc alii inJ 
tra^erunt domum, &:c. fecundum coofue' 
tudinem praediffcam :' Henfy having marj 
ricd the Heir of the Hufband. • Et pw 
diAa Alicia drcit, quod nullam tran/grij 
nem fecit cum prsediAo Jobatme le Tayi 
nee cum aliquo alio; fed prsedtdi Henrij 
cus & alii de injuria fui propria, &c. 
hoc petit quod inquiratur per patriaoi) 
prasdiAi Henricus & alii fimrliten lA 
veniat inde Jurata coram Regc a di< 
Sanfti Mich, in XV, dies ubicunq; &«' 

^ Ad 
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t Ad quern diem pracdida jflida non ell Chup, IL 
!• profecuta/ ^^'V^^ 

P And the Words of BraSon above cited, 
l^tf^/ »^^//i nonfityjivirinveniaiur, velpiur^ vd 
\mterque^ dotem amittaty are a further Evidence, 
that (he may forfeit her Dower without being 
convi&ed of Child-bearing by the View of 
the Country. 

The Sucute de Prarogativa R^gis is like- 
wile general, that .if Jhc tommit Fornica-^ 
^fin in her fFidowbcod, or fake Eujband afier^ 
jjt^ foall loje her Dower. And to thefe may 
be added the other Authorities above cited^ 
which fay generally, that fhe (hall hold the 
Idoiecy lb long as Ihe lives Chafte. And/^^'^^f- '^ 
Jbdeed could the Widow, who breaks this 
'kule, avoid the Danger of a Forfeiture, by 
withdrawing to lie in out of the County, the 
Condition would be but of very little £f* 
^, 

Thefe Reftri£tk>ns to Chaftity and a fingle who may 
Life, being Limitations which determine the cake Advan- 
lEftate ip/ofaSo^ without Entry, not the Heir ^age of the 
only, as in Cafe of a Condition, but any ^^'^^^^^'^^ 
Stranger, who is intcrefted, may take Advan- 
tage of the Forfeiture. Co. LiU. 214, ^. 

If Tenant in. Dower of Gavelkind fows of Emble* 
the Land, and afterwards forfeits her Dower ments after 
h% Marriage or Fornication, the Heir (hall Fo*^^ei^«re. 
kavc the Emblements, for her Eftate is dc- 2 Inft. Su 
termitied by her own ACt. So if (he makes 
iLeafe for Years, and then takes Hufband, 
t^ Lefiee (ball not have the k mbleraents ; 
i^^tho' his Efl-ate is determined by the A 6): 
of another, yet he (hall not be as to the 

Heir 




Where an 
Af^ion lies 
lor calling 
Tenant in 
Dower in 

Gavelkind 
Wliore. 



3. Of What 
Things ihe 
fhall be en- 
dowed of a 
Moiety, 
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Heir in a better Condition^ than his Lefibf 
was* 5 Rep. 116. Oland*sCsifc, which waj 
the CaTe of a Feme Copyholder di^ranie v'u 
duitaU. 

A* Tenant in Dower of Gavelkind Lands 
holds only while (he remains fole and chafte, 
ihe may maintain an Aftion againft anj^ 
Perfon calling her Whore, if done to inv 
peach her Eftate ; within the Reafon of the 
Cafe o( Boiszxi^ Bois. i Sid. 215. i Levi 
I34« Action on the Cafe for faying to a 
Widow, who held an Eftate while (he coo- 
tinued fole and chafte, that ihe was a Whore» 
and that he would throw her out of her 
living ; falfly and malicioufly with an IntcnC 
to ouft her of her Eftate : Moved in Arrcft 
of Judgment^ that no fpecial Damage be- 
ing laid, the Words were not aftionabler 
but the Court held, that the Words coupled 
with the Declaration of the Party, import 
Damage in themfelves in refpeft of her 
Eftate. 

Of the Cuftom not to forfeit Dower for Fe- 
lony, fee poft. c. 4^ 

3. As a Woman is to be endowed at Com- 
mon Law of Lands and Tenements, Z.//^ 

SeEt. 2fi* ^"^ ^^* ^^^^' ^^ ^^ ^^ dowable of all 
Lands and tenements in Gavelkind, as ap- 
pears by the Cufiumal of Kent infra. And 
the Writ of Dower in this Cafe, as well as 
the other, is de Libero Tenemenfo^ of the Huf- 
band ; from whence it might naturally be in- 
ferred that the Dower is equally extenfi^c in 

both Cafes. 

JSai 
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■ But though a Woman fhall be endowed at Chap. IL 
Comrpon Law of the thirti Part c£ the Pro- xy^jO'^ 
fitSy of a Fair, Co. Lin. 32, a. Fitz. ■D^'z^<?^> Bailiwick^ 
81. yet it is faid, that if the Cuftom be that Profits of' 
a Woman fhall have for her Dower the Moiety Fair, 
of all the Lands and Tenements, which were 
her Hufband*s, holden in Socage within fuch 
a Precin6t, if the Hufband had a Bailiwick or 
Fair in Fee during the Coverture holden 
within the fame Precin£t, the Wife fhall 
not have the Moiety thereof for her Dower, 
kcatf/e it is no Tenement^ and a Cuftom (hall 
be taken ftriftly. Perk. Se£i. 435. Lamb. 
fil- Nofs Max. 28. .2 Sid. 139. Per 
Hmdigate Jujlice. And 12 Ed. 2. Dower 
157. feems to be to the fame Purpofe, though 
the Cafe is fomewhat obfcure. But other- 
wife it is of a Bailiwick or Fair appendant 
to a Manor or Land holden in Socage 
within fuch Precindt. Perk. Sell. 436. 'Lamb. 



€19 
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The firft is undoubtedly true, if it be un- 
derftood only of fuch Profits of a Fair, as 
arife merely from the Franchife, as Toll, £5?^. 
and iflue not out of the Land ; for thefe not 
being holden by any Tenure cannot be of 
the Nature of Socage, and confcquently not 
Gavelkind; but as fuch Profits of a Fair, 
^hich are rather iffiiing from, the Land than 
from the Franchife, (as Pickage and Stallage) 
nuy be of the Nature of Gavelkind with Ante 79. 
regard to the Inheritance, there is no Reafon 
why the Widew fhould not have equal Ad- 
vantage with the Heirs, and be intitled to a 
Moiety of them, as incident to the Soil of 

N which 
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Book II. which fhc IS endowed, they coming prcrpcrTy 
^^^>'^^ under the Defcription of the Word T>»r- 
ntents ; which is a very large Term, cottv- 
prehcnding not only Lands, and other corr 
poreal Inheritances, which are or may be 
Co. Litt, 6. [joiden j but alfo all Inheritances iffuing out 
** *^ of any of them, or concerning, or annexed 

to, or exercifeable within the fame, though 
they lie not in Tenure ; as Offices, Rents^ 
Commons, Profits apprender out of Lands, 
and the like, wherein a Man has any Frank- 
tenement, and whereof he is feifcd uf de li^ 
hero ^enemento. 

And accordingly Dower was' demanded of 
the Moiety of Stallage arifing from a Fair 
holden on Gavelkind Lands ; and it was ad- 
judged good without faying a Moiety of the 
Prdfits of the Stallage ; for the Stallage is 
the Profits, and a Woman may be endowed 
of a Moiety of Stallage, 1 1 Ed. 3, Fitzh. 
D0wer, 85. 
- Of Common' Dower demanded of a Moiety of Pafturc 
iQ Gk)C^ ^qj. fixtccn Oxen, and fix Cows, (^c. to com- 
mon in 500 Acres of Wood : Exception 
taken, that the Writ is de libero TenemenUy 
and the Demand of Common of Pafture, and 
therefore the Demand not warranted by the 
Writ J but the Court held it good, for that 
if Ihe could not recover by this Writ and 
by this Demand, Ihe would be without Re- 
medy. J 3 Ed. 2. Dswer 16 1. Mayn. 405. 
&.C. 
Of a Rent. Rent or Common out of Land in Gavel- 
kind, Borough Englifli, fff bujufmodi, which 
is of anticnt Time, (hall be of the Nature 
of the Land, fo as a Wife Iball be endowed 

of 
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tf a Moiety, 6fr. contra of a Rent of Com- Chap. 11. 

mon newly granted, and therefore ihe (hall '-^'V^ 

be driven to, fhew, whether it is Common 

ftewly granted, or continued Time out of 

Mind^ notwithftanding fhe alledge, that by 

the Cuftom of the Country the Wife Ihall 

have a Moiety of her Hufband's Freehold in 

Dower. 4 Ed. 3. 32. Fitzh. 'power, ii3, 

Bro, Cuftom^ 58. But as it is now fettled, 

that a Rent, though newly granted out of Ante 87. 

Gavelkind Land, (hall follow the Nature of 

the Land, there is the fame Reafon, that the 

Wife fhall be endowed of a Moiety, as that 

all the Son^ fhall inherit. 

That a Woman fhall tiot be endowed of a Qf Tithes 
Moiety of Tithes hnpropriate iffuing out of Inipropriate* 
Lands in Gavelkind, vide ante 86. 

4» The Words of the Cujlufnali accord- 4* Of what 



in 



g to Lamiard*s Copy, are, that the Wife ^^^^^ ^^ t^« 
ftall be endowed of a Moiety of the Tene- Wo^^af mall 
^ ments whereof her Hufband morujl vejiu ^^e endowed . 
Mfiy and Mr. LambardWl* is of Opinion, of 3 Moiety. 
that the Wife fhall not by this Cuftom be Whether of a 
endowed of a Seifin in Law, as (he fhouldSeiiininLaw* 
at the Connmon Law; but only of fuch 
Lands whereof her Hufband was aftually 
and really feifed ; the Word Veflu (accord- 
ing to his Interpretation) ififorcing a Pof- 
fcfTion in Deed, and not in Law only : But 
he cautioully bids us enquire how the Ufage 

IS. 

There is no Cafe in the Books to warrant 
this Opinion » and it is obfervable that the 
^ord VeJlu is not in the Edition of the 
^4^mal printed by "Tottely nor in a Ma- 

N 2 nufcript 
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Bookll. nufcript Copy of that Record fairly written 
**^"*^*^ on Vcllom amongft a CoUeflion of the old 
Statutes now in Lincoln^s Inn Library. But 
were Mr. hamhard\ the right Reading, it 
might bear fomc Doubt whether he has not 
put too ftrong an Interpretation on this Word; 
for an Eftate vefiedy by no means imports that 
the Tenant has a Seifin in Deed, but only 
that the Eftate is not in Abeyance or Con- 
tingency ; and undoubtedly the Eftate i^t^i 
in the Heir at Law immediately on the Death 
of his Anceftor, which is before Entry called 
a Seifin in Law. 

But let the proper Senfe of this fingle Word 
be what it will, it can fcarce be fufEcient to 
add fo unrcafonable a Qualification to the 
Cuftom, as that the Laches of the Hu/bani 
in gaining an aftual Seifin by Entry, fhall 
prejudice the Wife, without a ftrong Ufage 
accordingly. 

■ 

"Whether of Another Queftion may arife on the Words 
the Huf- moruft Jeizu viz. Whether the Cuftom be, 
Scddl!^^^^^^ the Wife fliall be endowed of a Moiety 
ring the Co- ^^^Y ^^ ^^^^ Lands whereof Hufband died 

verturc. feifcd ? • . 

And I take it there is no Difference in this 
Refped: between the Common Law, and the 
Cuftom of Kenfy but that, as is laid down in 
Lamb. Peramb. f 5t» a Woman after the Death 
of her HuftDand fliall have a Moiety of ail 
fuch Lands of Gavelkind Tenure, whereof h£ 
was fcifed of an Eftate of Inheritance during 
the Coverture. 

For 
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For the Demand of this cuftomary Dower Cliap, IL 
•of a Moiety is not of fuch Lands and Tene- v-*v*^ 
ments only, of which the Hufband died feifed ; 
but on the contrary in the Old Entries 109. 
and Raft. 237. is a Precedent of a Count in 
Dower, wherein the Demandant lays the Cuf- 
tom to be, that the Wives are dowable of a 
Moiety of the Tenements in Gavelkind, 
ivhereof their Hufbands were feifed after the 
Efpoufals. 

And this Matter is put out of Doubt by 
the conftant Manner of pleading ne unq\Jeizi 
que Do'wer to Demands of this cuftomary 
Moiety, which is always in the common 
Forni, Die quo ipjam defpon/avity nee unquam 
foftea^ fuit feijitus^ C^e. ita quod ipfam hide 
dotarepotuit. Inftances whereof may be fotind 
in Itin. Kane. 55 /7. 3. Rot. 25. 34. in dorjo. 
48, 84, 89. Itin. Kane. 7 Ed. i. Rex RolL 
Rot, 6, 10, 14, 22, 23. Itin. Kane. 6 Ed. 2. 
Rot, 12, 28, 34, 103. 20 Ed, 3. Ryleys Plac. 
Pari. 112. Rol^. Ent. 242, 271. And in 
Coke's Ent. 248. is a Judgment for the Te- 
nant in Dower of Gavelkind Lands on this 
Iffuc found for her. 

And laftly in the Cafe of Davis and Sell^y, 
Cro. Eliz. 825. It was adjudged, that the 
Wife fhould be endowed of a Moiety of fuch 
Land^ of the Tenure of Gavelkind in Kent, 
as her Hufband had aliened during the Co- 
verture. 

If two Men be Coparceners of Land in Not of Lands 
■Gavelkind, and they make Partition, and one lecovered /ro 
of them takes a Wife, and the other is im^^ '"^'^.'^ ^^ 
pleaded for his Part, and prays in Aid of his 

N3 Co- 
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Book II. Coparcener, and he joins in Aid; and the 
^"""^^^^ Demandant recovers, and the Tenant has/^r* 
raid of that which was in the PofTeflion of 
his Coparcener; and the Coparcener of whom 
the Aid was prayed dies ; his Wife '(hall not 
have Dower of that which the other Copar- 
cener has^r^ raidy becaufe the Title of him, 
who has pro rata, (hall have Relation to Time 
of the Death of their Anceftor. PerL tin 
Dower y pL 310. 

5. What Re- g^ A Woman (hall h ave. the fame Reme- 

tilfDow^r""' ^^^^ ^^^ ^^^^ cuftomary Dower of Gavelkind, 
as for Lands at Common Law ; as a Writ of 
Dower u»de nihil habet in the common Form, 
quod reddat ei rationabilem dotemy ^c. de It- 
hero TenementOy &c. and in her Count (he fliall 
demand the Moiety by the Cuftom. Mayn. 
Ed. 2. 401;. 30 Ed. 3. 26. a. Or a Writ of 
Right of Dower of a Moiety according to 
the Ufage of Gavelkind, where (he has re- 
ceived Part, and is deforced of Part, -F. N, 
jp. 8» H» 

As the Statute of Mertotiy c- i. (which 
gives to the Wife deforced of her Dower, 
where the Hu(band died feifed. Damages to 
the Value of the mean Profits of her Dower) 
is conllrued to extend to Copyholds, where 
by the Cuftom the Wife is dowable ; for that 
when (he is endowed (he (hall have all Inci- 
dents to Dower ; 4 Rep. 30. h. Shaw's Cafe, 
Co. Liu. 33. a. it feems that with equal 
Reafon at Icaft it will extend to Dower of Ga- 
velkind Lands. And Flela, lib. 5. c. 24. /. 
344. fpeaking of this Provifion of the Statute 
of Merlon, and of Writs of Dower Ufj^de nihil 

kaMx 
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babet^ fays, * Primum commune breve, ut Chap. II. 

* fupra, per quod petitur tcrtia pars Tcne- 

* menti, quod fuit viri fui die quo earn de- 

* fponfavit, & poftca, & aliquando Medietas, 

* licut de Socagio; -non tamen de omnibus 

* Socagiis, fed de antiquis, & de iis de qui- 
^ bus mulieres dotari confueverunt fecundum 

* loci & patriae Confuetudinem : Quod qui- 

* dem breve quandoq; fit' claufum, cum 

* mulieres nihil habenc omnino, & quandoq; 

* patens, cum aliquid habucrint, & aliquid 

* dcfccerit. In brevi autem claufo adjudi- 
^ cantur.darana Mulieribus, fed in patent* 



* Ron: 



6. As Dower of a Moiety is againft com- 6. Of the 
men Right, fome Caufc muft undoubtedly Manner of 
be alledged for it in the Demand. Fitzb. demanding 
Dower, 64, 65. 7 Ed. 3. 10. 10 EJ. 3. 35. Q^^^^Ykhid 
13 Ed. 3. Voucher 20. .30 Ed. 3. 26. a. Lands. 

But the Queftion is in what Manner fuch 
fpecial Caufe muft be alledged: 

It faid in 5 Ed, 4. 8. ^. That where a 
Woman is to be endowed of a Moiety of Ga- 
velkind Lands, it is fufEcient to Ihew the Cuf- 
tom without prefcribing in it. Fitzb. CuJ^ 
torn, 4. Note, the Book itfelf Is mifprirfted^ 
the Word nemi before pre/criber being omit- 
ted. 

Dower demanded of a Moiety of 24 Acres 
of Land, for that the Land v& of the Te- 
nure of Gavelkind, fcf Jejcundum Confuetudinem 
in Com. Kane, ^ab antiquo ufttatam. Women 
ought to be endowed of a Moiety of fuch 
Lands i the Tenant prayed Judgnient of the 
Demand^ becaufe it was not faid* according 

N 4 ta 
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Book 11/' to the Cuftom, a tempore a quo non extfiit me- 
moria ufitatam. But the Prothonotary certi- 
fied that the other was the conftant Courfe, 
and the Court faid, they well knew there 
was fuch a Cuflonn, and therefore awarded 
that the Tenant Ihould anfwer. 1 Ed. 4. 
19. 

And there are fcveral Precedents of De- 
mands of Dower in Kent in this Manner in 
Raft. Ent. 2.'?5. a. 238. b. 239. b. But it 
Icems this Manner of Demand would not be 
good for Dower of a Moiety of Lands in any 
other County, but the Cuftom ought to be 
more precifely alledged^ as in the Precedents 
for Dower of a Moiety of Lands in Norwich^ 
or within the Fee of Richmond. Raft. 235. 
a. 2^8. b. 

And indeed it has been of later Times the 
more common Way to demand Dower of 
Gavelkind Lands in Kent according 10 the 
Cuftom ^ime out of Mind ufed, as appears by 
the Precedents, Old. Ent, 109. Rajt. 237. a. 
Co. Ent. 248, I Brownl. Decl. 112^ Rob. Ent. 
267, 268, 285. And certainly this is the 
more advifeable and fafe Way of Pleading 
fincp the Opinion of the Court, in the Cafes 
of Launder and Brooke^ and Wijenian and Cot- 
ton^ that they will not take Notice of the par- 
ticular Cuftoms annexed to Gavelkind Lands, 
unlefs fpecially pleaded. 

Another Exception taken to the Form of 
the Demand of this cuftomary Dower in t 
Ed. 4. 19. was, that the Demandant did not 
fliew, that fhe was without Hufband, accord- 
ing to the Cuftom. But this is never averred 
in the Count, as appears by all the Precedents; 

and 
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and being a Condition to defeat her Eftate, Chap. Ii, 
according to the general Rule laid down in ^-^^v"*^. 
7 Rep. 10. Ughtred^s Cafe, it ought to come 
on the Part of him that would take Advan- 
tage of it, 

7. Mr. Lamhard thinks, that this cuftomary /• Howpow- 
Dower differs from the Common Law in the f ^^^-^^J"/ 
Manner of Affignment i for that if the Wife J^Vi^df 
recover her Dower at Common Law, (he ought pcramb, ^^\ 
of Neceflity to be endowed by Metes and 
Bounds; but in Dower after the Cuftom Ihe 
may very well be endowed of a Moiety, to 
hold in Common with the Heir, who enjoys 
the other Half. And in this he is followed 
by Mr. Noy in his Maxims y p. 28, 

But the Inftance put in Perkins tit. Dower ^ 
pi. 412, which Mr. Lamiard cites as his Au- 
thority for this Pofition, is only of an Endow- 
ment of the Wife by the Heir, with her Agree-, 
ment to hold in Common j and this is good 
by her Aflent. And 8 Ed. 2. Itin. Kane. Fitzb. 
Efttre, 75. is to the fame Purpofe. Though 
in Truth the Cafe was in 6 Ed. 2. Itin. Kane. 
and is more clearly reported amongfl! Cafes of 
that Eyre J given by Cb. J. Hale to Lincoln's Jnn; 
where Spigurnel Juji. (who gave the Rule) 
holds, that the Law will well fufFer the 
Heir to affign Dower to his Mother to hold 
a Moiety in Common with him per mi fc? 
per touty but that it would be otherwife, 
if Ihe were to recover her Dower by Judg- 
ment. 

And though Confent of both Parties may 
take away the Necefliiy of an Affignment g' ^ 
in Severalty, as well in Dower of a third , RoU's Abn 

Part, 682.Z.PJ.3! 
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Part, as of a Moiety, yet it is certain, that 
where the Wife recovers this cuftomary 
Dower by Courfe of Law, the Sheriff ought 
to afTign it by Metes and Bounds, equally as 
in cafe of Dower at Common I.aw; as is 
exprefly holden in the Cafe of Davies zni, 
Seliy, Cro. Eliz. 825. That the Widow (hall 
have the Moiety of Gavelkind Lands by 
AfTignment in Severalty, and cannot hold 
in Comnnon. And fo i Keb. 58^. ,That 
Feme Tenant of a Moiety in Dower by the 
Cuftom of Kenfy doth recover by Metes and 
Bounds, and is no Tenant in Common, un- 
lefs flie were the Wife of a Tenant in Com- 
mon. 



Itin. Kane, sg H. 3. RoL 19. in dorjo. In I 
Writ of Right, ' Jordanus & Godelina di- ' 
cunt, quod non poflunt refponderej quia 
praididla Godelina dicit, qubd ipfa nihil cla- 
mat in pr^ediAa terra nifi nomine liberi 
band fui de dono cujufdam Rogeri le Bonder 
patris praedidi Jordani & quorundam Gil- 
bcrti & Richardi, cujus ha^redcs ipfi funt i 
Et dicit quod ipfa & prasdidti Jordanus^ 
Gilbertus^ & Ricbardus tenent praediftam 
terram in communi pro indivijo, ita qUod It- 
berum bancum Juum nondum ei ajfignatum 

eft: 

And L///. Se£l. 43. fpeaks of Dower of a 
Moiety, according to the Cuftom, to hold in 
Severalty : Which may be a fufiicient Anfwcr 
to what is faid obiter by Jerman Jujl, Styli 
277. in the Cafe of Booth and Lambert^ that 
if Dower be of a third Part^ it ought to be 

by 




by Metes and Bounds generally j but if of a 
Moiety, it is not fo. 

Trin. 22 Jac. i. Rot. 3286. i BrownL 
VecL 112. The Judgment in Dower of 9 
Moiety of Gavelkind Lands is, to hold to the 
Widow in Severalty by Mttes and Bounds: 
Though it is notneceffary that the Judgment 
be fo particylar. 

Indeed if there be two Coparceners in Ga- 1 Kcb. 583, 
velkind, and one takes a Wife and dies before 
Partition made, the Widow muft of Neceflity 
be endowed of the Moiety of a Moiety, to 
hold in Common i in like Manner as at Com- 
mon Law the Widow of a Tenant in Common 
(hall be endowed of a third Part of a Moiety, 
10 hold in Common with the Heir and the 
other Tenant, for that in this Cafe her Dower 
cannot be afligned by Metes and Bounds. 
Litt. Se£i. 44. 

This Diftinftion is fupported by the Reafon 
of the Law in other Cafes : The Statute Weftm. 
2. c. 18. enadts^ that the Sheriff Ihal! upon an 
Elegit deliver to the Plaintiff a Moiety of the 
Land of the Debtor ^ and the Conftruftion 
upon this has been that he fhall deliver the 
Moiety by Metes and Bounds, unlefs the De- 
fendant be a Jointcnant, or Tenant in Com- 
mon; and then this muft befpecially fct forth 
in the Return. Hull. i6. i BrownL 38. i 
Vent. 259. 

Mr. Lambard puts a Queftion, whether g. whether 
a Woman entitled to Dower in Gavelkind by cuftom 4 
may wave her Dower of a Moiety after this power can 
Cuftom, and bring her Adion to be cn-i)owerat 
dowed of a third Part at Common Law, Common 
and fo exempt herfclf from the Danger of Law, 

the 
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the cuftomary Conditions, or no ? And he 
. mentions, that he once heard two Reverend 
Judges of Opinion, that the Woman was at 
Liberty to demand her Dower of a Third or 
of the Moiety ; but that it was uttered by 
them on fudden Speech, and not on ftudiecl 
Argument. Peramb. fff , f JJ. And he feems 
to mean the Opinion of Andtrjon and Wtni' 
hamy Juftices, reported i Leon. 62. Which, 
as it was a fudden Opinion, fo it is contrary 
to both the former and later Refolutions, 



Certification 
of Affifc. 



Count that 
PlaintiiF.in 
jthe original 
Affife reco- 
vered a Third 
- Part ot a 
Carve of 
Lpnd, as her 
Efotver $ and 
that by the 
Cuilom of 
Ksr.t Ihe for- 
feited by mar- 
ry lag again. 



Tlac. JJf. 52 //. 3. in Com. Kane. int. ^Jf. 
de diver/. Com. Rot. 17. ' PrjEceptum fuit 
Vicecomiti, quod venire faciat hie ad hunc 
diem Juratores Allif^ novae diffeifinse, quam 
Thomas de Kancid & decilia uxor ejus ar- 
rianaverunt coram Roberto Fulcone verfus 
Johannem de Ripariis^ WilVum de Tracy ^ Ra- 
dulphum de Bray^ Johannem de Tracy & Mar^ 
geriam uxorem ejus, de tenementis in New- 
ton^ viz. de tertid parte unius Carucatae 
terrae, ad certificandum de quibufdam ar- 
ticulis afr.fam prasdiftam tangentibus. 

^ Et prasdifti Thomas & Cecilia non vene- 
runt, & prasdifti Johannes^ fVilVus^ Radul- 
pbiis^ & Johannes venerunt, .& dicunt quod 
prcpdifti Thomas & Cacilia per praediftam 
AfTifam recuperaverunt feifinam fuam dc 

prasdidlo tenemento ut dotem ipfius Cdeci- 
Via ; & dicunt quod Confuetudo Comitatus 
Kancid de tenemento, quod tenetur in Ga- 
velykendey talis eft, quod quamcito mulier, 
quae dotata eft de hujutnodi tenemento, 
nupferit fe alicui, quod ipfa amittat dotem 

* fuam 
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* fuam de tenemento, quod tenetii!' in Gave- Chap. ir. 
likende; & quia pra^difta C<f f ///^ nupfitprse- • *^n^"^ 
difto Thom^y praediftus fViWus dc Tracy 
feifivit prsediftam tertiam partem in manum 
fuam, ratione praediftorum Johannis &c Mar- 
geriify quLfunt in Cuftodia ftia, ut Jus & 
Hsercditatem ipfius Margeri^fy ficut ci bene 
licuit per pr«di<5tam Confuetudincm; unde 
dicunt, quod Affifa prsedifta minus fuf- 
ficienter examinata fuit fuper prsedifto ar- 
ticulo. 

* Et Juratores examinati fuper ifto arti- The Jury find 
culo dicunt, quod prsediftum tenementum, accordingly, 
&c. tenetur in Gavelykendcy &quod Confue- 
tudo de tenemento, quod tenetur in Gavele- 
kendcy talis eft ficut prasdiftum eft, viz. quod 
fiqua mulier dotata de tenemento, quod te- 
netur in Gavelekyndey nupferitfe alicui, quod 
amittat dotem fuam ; Et quod liceat IVar^ 
ranto Dotis feifire praediftam dotem in ma- 
num fuam. Et ideo Confideratum eft quod judgment, 
praedidlus WilVus de Tracyy ratione Cufto- 
dise prasdiftorum Johannis & Margeri^y re- , 
habeat feifinam fuam, &c/ 
Exception taken to the Demand of Dower 
of Gavelkind Land in Kenty becaufe it was 
of a third Party and the Count was amended, 
and made of a Moiety. 2 Ed. 4. 1 9. 

Dower of Gavelkind Lands in Kenty and 
demanded the third Part of the Land of hter 
late Hofband \ the Defendant * pleaded, that^ 
th^ Cuftom there is, that Wives ftiall have a denTd^fucr* 
Moiety for their Dower, and, ftiall hold it ncz, Robin- 
as long as they live chafte and unmarried, ^/on'sEnt.ij^^. 
fion Jecundam Cur/um Communis Legis; and 
that the Demandant had taken another Huf- 

band. 
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band, aird prayed Judgment if ftie fliould have 
her Dower; to which the Demandant de- 
murred : And the Court adjudged, that the 
Prefcription in the Bar was good, being in 
the Negative; and Periam Juft. faid, that i( 
Jve haki not pleaded in the Negative, yet the 
ttemandant fliould not have Dower; for the 
Cuftom, that Wives fcall have the Moiety, is 
the ComnfK)n Law in Kenty and no other Law 
runs there. 30 Eliz. Rot. 156. Hunt & Uxik 
Ycrfus Gillfurne, Cro. J^liz. 121. Goulds. ic%. 
t Leon. 133. Moor 260, Sav, 91. Indeed 
the Strength of this Cafe is nnuch taken off 
by its being on Demurrer, which confeffed 
the Cuftom in the negative and exclufive 
Manner in which it was pleaded. 

But it was afterwards, upon Evidence on a 
Trial at Bar on this IfTue, whether it was the 
Cuftom of Gavelkind, that if the Huft)and 
aliened his Land, the Wife might demand a 
third Part for her Dower, or a Moiety at her 
Election, refolved (the Demandant not being 
able to produce any Precedents, or Proofs, 
that there was any other Dower of Gavelkind 
Lands in Kent than Dower by the Cuftom) 
that the Cuftom precifely is,, that Ihc fhall 
have a * Moiety; and as it is for the Benefit 
of the Tenant of the Freehold, that flie fliould 
have the Moiety, ihc being thereby under the 
Reftraint to hold it only while flie lives fole 
and chafte, flie is bound by the Cuftom^ and 



• This is likewrfe faid to have been the Opinion of 
Lord D^er. 1 L^n. 6x. 

cannot 
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cannot wave it, Davies & Ukot vcrfus Sellj^ 
Cro. Eiiz» Szc. and the. fame Cafe is cited 
Moor 260. Which overthrows the Diftinc- 
tion to which Mr. Lambard fcems to in- 
cline, from the Words of the Cuftumalj Mo^ 
ruft Jeixiy T4iat the Conditions laid upon this 
Dower run only to thofe Lands, whereof the 
Hu(band died feifed, and that of fuch as he 
aliened the Wife was at Liberty either to 
demand Dower at the Common Law, or other- 
wife. Peramb. \\\^ 

By the Cuftom of Gavelkind, the Wife 
fhall be endowed of a Moiety as long as fhe 
keeps herfelf fole, and without Child, which 
file cannot wave, and take her Thirds for 
Life, for in that Cafe Confuetudo iallit c6m^ 
munem Legem. Co. LiU, 33. ^, 

By the Statute of Merton^ c. 2. AH ^f devifi«g 
Widows may devife the Crop growing on the ^^^^'^^^^'^ 
LaAds, which they hold in Dower i which Dower. 
• Words, AlLlVidowsj being general, compre- 
hend Dower by the Cuftom, as well as other 
Dower. 2 Inft. 81. 

Before Endowments ex AJfenJu Patris were Dower ex a/^ 
difufed by the Frequency of Jointures, they^«-/« Patris. 
only Son of Tenant in Gavelkind could not 
have endowed his Wife ex AJfenJu Patris of 
fuch Lands, becaufe, tho' he is Heir apparent 
at that Time, yet there is not that conftant 
and perpetual Apparency that is neceflary 
for that Purpofe, fince another Son may be 
born, that will have an equal Right to the 
Inheritance. Co. Litt. 35, b. 6 Ref. 22. a. 

And 
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Book II. And the fame Law of the yourigeft Son and 
S^>r^^ Heir apparent in Borough Englijh. Co. LitU 
35. b. 3 Rep. ^i. a. 6 Rep. 22. a. 

In what Note, A Cuftom to have a Moiety, or the , 

PlacesDower whole for Dow^r is fo far favoured in Law, that 
maybe^fup- ^^ ^^V ^^ Only be in a County, City, or an- 
ported. tient Borough, but likewife in any Upland 

Town, which is neither City nor Borough, 
Co. Liu. 22* ^« 21 Ed. 4. 53. b. Barre, 119. 
The Lands in the Territory of Urchenfeild 
in Herefgrdjhire, which defcend after the Man- 
ner of Gavelkind, have the fame Privilege of 
Dower of a Moiety, as thole in Kent. Taylor 
. on Gavelk. 109. So have the, partible Lands 

within the Port of Rye in Suffex. 
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Df tge Cuflfomarp matW^^ anQ of 
alienation Dp an 3!nfant Cenant in ^a« 
ficlkfnli. 

BY the old Common Law Guardianfliip of Wardihip. 
in Socage continued a Year longer 
than it does at prefcnt; as we fee by the 
70th Law of Hen. 1. * Siquis Pater mor- 
' tuus fucrit, & filium vcl filiam haereditan- 
^ dam reliquerit, ufq; ad XV aetatis annos, 

* nee caufam profequantur, nee judicium 
' fubeant, fed fub tutoribus & a&oribus fine 

* in parentum legitima tutela, &c.* And 
BraSoHy fpeaking of Wardlhips, f. 86. b. 
fays, ' Si fuerit Ha?rcs Sockmanni, tune 
' demum cum XV annos complevcrit, aeta- 
' tern habere intelligitur.* So likewife 
Glanv. lib. 7, c. 9. And this is ftill the 
Age by the Cuftom o(Kenti for if Tenant 
in Gavelkind die leaving his Heir or Heirs 
within the Age of Fifteen, the next of 
Blood, to whom the Inheritance cannot de- 
scend, fhall (by the Appointment of the Lord, 
if there be feveral in equal Degree of Kin- 
dred) have the Cuftody of the Body, Lands^ 
and Goods of fuch Infant Heir, until he at- 
tain to that Age ; even as the Guardian in 
Socage at Common Law (hall, till the Ward 
is fourteen Years old : But the Lord (hall 
take nothing for the Appointment, nor ought 
he to tender any Marriage to the Heir. And 
when the Heir arrives at the Age of Fifteen, 

Q this 
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1 86 Of t|)e Cuflfomnrp tOartifdfp, &c. 

BookIL this cuftomvy Guardian fhall deliver up his 
^^'^^"^ . Goods and Lands to him with the Innprovc- 
ments, and in all Things (hall be charged 
and haye Allowance as Guardian in Socage at 
Common Law, Confuetud. Kane, infra. Lamb. 
611, 624. ' 

What Rcmc- But over and above the common Remedy 
dies to com- for the Ward again ft the Guardian by Ac- 
pel the Guar- jJqj^ of Account, the Lord may by the Cuftom 
count,° " diftrain the Guardian to yield his Account. 
Lamb. Peramb. 61 1, 624. 

Rcpievin ; the Defendant makes Conu- 
fancc as Bailiff of the Abbot of St. Aujlin\ 
in Canterbury^ for that the Ufage of Gavel- 
kind is, that the Heir, when he comes to 
the Age of fifteen Years, fhall come to the 
Lord's Court, and demand his Inheritance, 
and the mean Profiis of the Land ; and the 
Lord by Ufage of the Country, by Reafon 
of his Seigniory, fhall caufe his Land to be 
delivered' to him, and diilrain his Guardian 
to yield his Account ; and if he be found in 
Arrcar, the Lord fhall levy of him the Arrears 
byDiflrcfsj and accordingly makes Conu- 
fance under the Warrant ot the Steward of the 
Abbot, who was the Lord, to levy the Arrear- 
ages. 18 Ed. 2.' Fit%h. Avowry^ lao. Mayn. 
Ed. 2. 610. 

As an Action of Account lies at Common 
Law againfl Guardian in Socage de/on Tort^ 
Litt.JeS. 124. So this Cuftom of compel- 
. ling an Account by Diftrefs extends to him, 
who is actually Guardian, whether by Right, 
or not. 1 8 Ed. 2. Avowry^ 220.- fyfayn. Ed. ^. 
610. And Guardian by this Cuflom, though 
not Procbein Amy^ but de Jon Tort^ fhall in 

like 



like Manner be chargeable in an Aftion of Chap. III. 
Account by the Heir, as foon as he arrives at ^— "V**^ 
the Age of Fifteen. 29 Ed. ^. 4. t. 

But tho' the Guardian be hinifelf account- whc^the 
able, yet the Lord, or his Heirs, ftand charge- Lord is 
able in Default of the Ability of him, to whom chargeable in 

they fo commit the Cuftody. Cujiumal e/^cu^rdkn^'^'' 
Kenty infra. And this is the Reafon why at 

this Day they feldom intermeddle in the Mat- 
ter T.a.inb <5 ' * <5*5 

It is certain that this Cuftom of Gavel- ,^, . . . 
kind, as to the Perlon to whole Cuftody ^1^^ to be 
and Care the Infant is committed, differs not Guardian, 
in general from the common Socage Guar- 
dianfliip. Rot. Clauf. 27 H. 3. m. 19. i» 
dor/o.. ' Rex Vic. Kane. Salutem. Certum 
eft, & nulli fapicnti de regno noftro'du-^ 
bium, quod terrarum, qu^e tenentur in So- 
cagio vel Gavelikende, nulla pertinet ad 
Dominos earundem terrarum cuftodia, fed 
folummodoad parentespropinquiores ex ilia 
parte, qui ad Succeffionem hsereditariam 
afpirare noh poffunt, &c. 
' And///>z. Kane. 43 H* 3. Rot. 13. Bun- 
dredum de Middelton. Juratores pra^fentant, 
quod cum confuetudo fit pertotam Kanciatn^ 
quod quando aliquis obierit, qui terram tc^ 
ncret in Gavelikende, & Haeres fuus fit 
infra aetatem, mater, vel parens propin- 
quior ipfius haeredis ex parte matris habere 
debeat Cuftodiam ipfius haeredis, & terrse 
fu£ zd.appruanduMy & refpondendum de 
cxitibus ejufdem terrse prcdifto hasredi, cum 
ad aetatem pervenerit, & hoc abfq; aliquo 
fine inde capiendo, &c. 

O a Yet 
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The Tenant 
.pleads » that 
the Tene- 
ments are 
Gavelkind 
holden of the 
Archbifhopof 
Canter huty ; 

who by the 
Cuftom is in- 
titled to the 
Wardihip of 
the Tenant ; 



and the Plain > 
tiffs being In- 
fants he 
granted the 
Cuftody of 
them to R.D. 
who ailigned 
it to 7. M. 
who granted 
it to the Te- 
nant. 



^ t!ie Ctifiomatp SOatttfljfp, &c. 

Yet formerly the Archbifhop of Canter-^ 
bury claimed, in Right of his Seigniory, the 
Cuftody of the Body and Lands of the 
Ward, who held of him in Gavelkind, as a 
Thing affignable; as appears by Itin. Kane. 
Ed. 2. Rot. 7. in dorjo. * Affifa venit 
recognitwra fi Thomas filius Thorns de Sand- 
wico, & alii diffeifiverunt IViirum filium Jo- 
bannis de Hellis^ & Thcmam fratrem ejufdem 
fFilliy de, &c. Et prasdiftus Thomas fi- 
lius Thojna dicit, quod ipfc nuUam fecit in- 
juriam, &c. Dicit enim, quod prsedifta 
tenementa funt de Tenura de Gavelykynde, 
& tencbantur de Roberto nuper Archie- 
pifcopo Cantuar^ &c. Et dicit quod ta- 
lis eft Confuetudo in Comitatu ijioy quod 
foft mortem tenentium hujujmodi tenemento- 
rum de Archiepijcofatu^ haredibus eorum 
infra atatem exijientibusy Jeijiri debent tene- 
menta ilia in manus ipjius Archiepi/cofi^ qui 
pro tempore fuerit I qui quidem ArchiepiJcO' 
pus habebit Cuftodiam pr^ediSlorutH tenement 
torum, tf Nutrituram Haredum pr^ediSorum 
u/qi ad plenam atatem eorundem Jecundum 
Con/uetudinem pradiStam: Et dicit quod 
poft mortem prsedifti Johannis Patris prae- 
diftorum fVill^i & Thom^^ cujus hasrcdes, 
&c. prsediftus Archiepifcopus fcifivit tene- 
menta prasdifta unde, &c. in manum 
fuam, nomine Cuftodiam in forma prasdifta, 
& cuftodiam illam commifit & conceflit\ 
Roberto de Dene propinquiori fanguine 
pra?di6torum hseredum, cui tenementa ilia 
dcfccndcre non potuerunt, &c. Qui qui- 
dem Robertus cuftodiam prasdiftam con- 
ccffit cuidam Johamii de Malemeyns, & 

« idem 



* idem Johannes ipfi J'^tfWitf, tenendum ufq; Chap. III. 

* ad plcnam aetatem : Et dicit, quod prae- '•r!^^ 

* di<5ti haeredcs adhuc font infra astatem ; & theVlaint^ 

* hoc paratus eft verificare per Aflifann. are under 
Idco capiatur Affifa. Juratores dicurit Age, Wr. 
fuper facramentum fuum, quod prasdidi 
hasredes non funt plcnae aetatis fccundum 
confuetudincm de Gavelykynde. Ideo 
confideratum eft quod praedidlus Tj&^w^i Judgment for 
fiHus ThotHie eat inde fine die, & prasdifti ^^^ Tenant. 
WiWus & Thomas nihil capiant per Aflifani, 
&c, 

' So in Itin. Kane, zi Ed. i. Berewicke 
Roll. Rot. 35. in dorfo. Affifa venlt rc- 
cognitura (i Tbo" Rike injufte diffeifivit Jo- Affizc. 
hannem filium Radulphi Alged de libero 
tcnemento fuo in Villa de Sto, Nicbolao in 
Taneto^ &c. 

' Poftca venit pra^diflus Thomas y & dicit. The Tenant 
quod liberum tenementum praedifiorum ^}^^^^* T'^^^ 
tcnementorum eft prasdifti Johannisy & bifliop^com- 
quod tenementa ilia tenentur in Socagio: fitted to him 
Dicit ctiam, quod ipfe nichil clamat in the Ward(hip 
praedidis tenementis, nifi cuftodiam ratione ^f^^ V^^} 
minoris astatis prasdidi Jobannisy ex Com- ^Lds 5fff 
miffione Ballivorum Archiepifcopi Can^ 
tuarienjisy quibus ipfe fecuritatem invene- 
rit de rationabili compoto fuo inde redden- 
do prasdifto Johanniy fecundum confuetu- 
dinem de Gavelckynde, cum prsediftus Jo^ 
bannes ad plenam setatem pervenerit, &c. 
& dicit, quod ipfe modo paratus eft hie 
hujufmodi fecuritatem invenire, &c. 

# 

* Juratores 

03 
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Vcrdia finds 
accordingly, 
and that by 
theCaftomof 
Gavelkind 
the Archbi- 
ihop might 
commit to 
whom he 
would the 
Cuftodyofthe 
Body and 
Lands of his 
Tenant under 
Age, iSc. 



Judgment for 
the Tenant. 



A Size. 



Of tbe Cuffomacp CZIarTiitifp, &c. 

* Juratorcs dicunc fupcf facramentum 
fuum^ quod praediflus Radulphus obiit fei- 
(itus de prasdiftis tenementis, ut de feodo; 
poft cujus mortem Ballivi Archiepifcopi 
Cantuar. Cuftodiam praedidtorum tene- 
inentorum, c6 quod funt de Gavelykynde, 
& Nutrituram corporis pra^dicti Johan- 
nis commiferunt cuidam Johanna matri 
prjEdifti JohanniSy qui eft infra ^tatem, 
tenendum ufq; ad legitinpam aetatem ejuf- 
dem Jobannis^ prou t pr^eJiffo jirchiepi/cofOy 
per con/uetudinem de Gavelekynde bucujfqi «- 
Jitatamy bene licuit hujujmodi Cujlodias cut- 

cunque committere: Dicunt etiam, quod pras- 
difta Johanna poftea dcfponf.ita fuic prae- 
difto Thomay & poftea obiit; poft- cujus 
mortem praediftus Thomas fatisfecit Ballivis 
praedifti -Archiepifcopi pro cuftodia prae- 
difta ufq; ad Icgitimam ascatem ejufdern 
Johannis retinenda ad commodum prae- 
6\&\Johannisy & ad reddendum indc pra?- 
difto Johannirzx\onzh\\tKt\ compotum fuum, 
cum ad legitimam aetatem pervcnerit; per 
quod praediftus Thomas Cuftodiam illam 
femper poftea retinu it. Ideo Confidcratum 
eft quod praediftus Thomas eat inde fine die, 
& Johannes filius Radulphi in mia pro falfo 
clamore, &c. Pardonatur quia infra acta- 
teni.' 
But the Right of this Claim is deeply 

ftruck at by the following Verdift of the fame 

Iter. 

• IHn. Kane. 21 Ed. i. Berewicke. R^f- 
'72. in dorfo. Aflifa venit rccognltura fi 
* Radulphus de Berners^ & alii injuftJ diffci- 

* fivcrunt 



fiverunt fFiirum filium Thorns dc Moraunt^ Chap. III. 
Jordanum & Henricum fratrcs ejus, de li- ^ '%•"•' 
bcro tenemento fuo in Cbyveming&c Sevenaky 

' Et Radulfbus & alii vcniunt, & Radul- 
pbus & David refpondent pro fc & aliis, & j^^j ^1!*^' 
diciint, quod ipfi funt Cuftodes Archicpifco- theyareGuar- 
patus Cantuarienfis ex parte Domini Regis dians of the 
conftitutij & quia praediftus Thomas^ pater Temporal- 
prsdiai mm & aliorum, tcnuit quandam'j^^'^^^^^^ ^ 
partem prsediftorum tenementorum dc rj^k of cln^ 
Archiepiicopatu, & Archiepifcopi Temper //r^»ry, and 
habere confueverunt Cuftodiam dc tcnen- thatthcArch- 
tibus fuis confimi is tenure, & tarn dc te-^^^^P' "[^^ 

, , . . V J to have the 

nementis, quae de alus tenentur, quam de Cuftody of 
illis, qua? tcnentur de Archicpifcopatu, ip- their Tenants 
fi ceperunt praedifta tenementa in man us in Gavelkind 
Domini Regis poft mortem ipfius Tboma^^^^"^ ^^^^^ 
nomine cuftodi;i?, c6 quod prasdifti ^''^^^'^ fuchLands 
filius *Thom£^ Jordanus & Henricus filii ejus whether hoU 
& hseredes, funt infra astatem, denofthem, 

or notf and 
make Title to the Premiffes accordingly. 

* Et Tbomas filius Tbom^e Morautii^ fratcr ThcPlaintiiFs 
praediftorum H^'ilPi filii Tbom^, Jordan^ & rcp^y* That 
Henriciy & qui fequitur pro cis, bene butPartofthe 
cognofcit, quod praediftus Tbomas P^ter ^J^^^p" j^^^' 
ipforum tenuit de Archicpifcopatu quan- Archbilhop, 
dam partem pr^edifti tenement!, viz. and that it is 
unum mefluagium, viginti & feptem acras Gavelkind, 
tcrrae, novem acras prati, ct tres acras bofci ^^^^^^^f- 

N o j» • ^ ^^ Ml 1 »h»P thereof 

tanturpi & dicit, quod tencmentum lUud to the nextof 
eft Gavelykende^ de quo nulla debetur cu- Kin, t^c 
ftodia, nifi proximo parenti, cui nulla haerc- 
dicas dcfccndcfc poteftj & qui compotum 

O 4 * fuum 
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The Jury find 
accordinglyt 
bot that the 
Archbilhop 
had ufurped 
the Wardlhip 
of fome Ga- 
vclkindLand, 
efpecially on 
the Eaft Side 
of the MeJ^ 
nvar, but 
without any 
Kight. 



l3Df t6e Cttffomarp SBnttifldfp) &c. 

fuum reddcre tcnetur, cum hasredes ad «- 
catem quindccim annorum pervenerint: 
Dicit etiam, quod refiduum praedidti tcne- 
menti eft Gavelykend^ & non tenetur de 
Archiepifcopatu immediate, & dicit quod 
totum praediftum tenementum eft ex parte 
occidentali aquas de Medeway^ ubi tcnc- 
menta quae tenentur de Archiepifcopatu, 
funt alterius Conditionis quam ilia, quae 
funt ex parte orientali aquae *prjedi6la;, nee 
aliqua Cuftodia inde debetur : Et quod ita 
fit petit quod inquiracur per Affifam ; Et 
quia praedifti Cuftodes nichil aliud dicunt, 
ideo capiatur AfTifa : 

' * Juratores dicunt fuper facramentum 
fuum, quod totum tenementum eft Gavely- 
kendy & quod praedidus Thomas, pater pras- 
diftorum fFiin & aliorum, non tcnuit de 
Archiepifcopatu immediate, nifi unum mcf- 
fgagium, viginti & feptem acras terrae, 
novem acras prati, & tres acras bofci tan- 
turn; & quod nulla Cuftodia inde debetur 
niji proximo parenii, cui nulla .bar edit as de- 
Jcendere poteft, ufqi ad quint um decimum an- 
num h^eredum, & qui tunc Hits compotum 
Juum de exitibus reddere tenetur* Et Jura- 
tores quasfiti fi Archiepifcopi de tenemento 
ifto, vel de aliis tenementis confimilis tc- 
nurae, unquam aliquam Cuftodiam habuc- 
runt, dicurtt, quod Johannes Archiepifco- 
pus, qui ultimo obiit, injuriosfi & perpo- 
tcftatem occupavit Cuftodiam cujufdam 
terrae, quae hut Baldewyni dc Oldham, poft 
mortem ipfius Baldetvynu & fimiliter 
Cuftodiam cujufdam tcrrse in Manerio de 
Northfletc tantum: Et dicunt, quod pras- 

* diftus 
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' diftus Archiepifcopus, nee aliquis prsedc- Chap. III. 

* ccfforum fuorum, unquam plurcs cuftodias "^ w""^ 

* habuerunt ex parte; occidentali aquae dc 

* Medeway : Sed dicunt, quod prasdiftus 

* Archiepifcopus, & predecefforfes fui plures 

* Cuftodias injufte & per poteftatem per 

* vices occupavcrunt ex parte orientali aquse 

* praedittae ; & pracise dicunt^ quod de tene-- 

* mentis tentis in Gavelykend nulla debetur Cu- 

* Jiodia niji proximis parentibusy quibus nulla ha^ 

* reditas dejcendere poteji. Dies datus eft coram 

* Jufticiariis Itincrantibus ibidem a die SanSii 

* Hillarii in xv dies de audiendo judicio fuo. 

* Poftea, quiacompercum eftperaffifam iftam, 

* quod pnediflus Archiepifcopus, qui ultimo Judgment. 

* obiit, & predeceflbres fui fuerunt in feifina^^* 
^ habendi Cuftodias de aliis tenementis confi- 

* milis tenurae, & praedicSi Cuftodes partes 

* effe iion poffunt ad jus hujufmodi Cuftodia- 

* rum difcutiendum, Confideratum eft quod 

* prasdifli fVilVus filius Thoni^y Jordanusy & 

* Henricus nihil capiant per Aflifam, iftam, 

* &c/ 

Tho' the Cuftom puts fome Confinement ofAlienatioa 
on the Heir, by keeping hjm in Ward one ^y ^^ Infant 
Year longer than is permitted by the Courfe°^*>' 
of the Common Law, yet it makes ample 
Amends to him, by a Favour allowed him 
afterwards, which is to alien his Lands, as 
foon as by attaining the Age of 15 Years he 
is out of that Cuftody. Cujiumal of Kent^ in-- 
fra. Lambard's Peramb. f fj ||5. Somn. 146. 
IHn. Kane. 6 Ed. 2. Rot. 69. Trin. 12 Ed, i. 
C. B. Rot. 68. Mich. 1 1 Ed. 3. B. R. Rot. 
133. Mich. 20 Rich. 2. B. R. Rot, 62. Plac. 
Jjf* in Com. Kane. 1 5 Ed. 2. AUx. de Green- 
3 bethe'% 
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betbe's Cafe, 12 Ric. 2. Mich. Pour's Cajc. 9 
JE//. 3. 38, 39 Ed. 3. 10. ^. 29 £^/. 3. 5. tf. 
32 .i4|^. 4. 11//. 4» 29* ^- O^^'' 301. X^ze?^ 
and Paramour. Camd. Brit an. 284. And the 
Cafes /»/rtf. 

Itin. Kane. ^^ f/. 3. Rot. 5. /» //^r/^. 
♦ TOTUS COMITATUS recordatur, 
quod quilibet, atatis quindecim annorum ie- 
nens^ vel tenere damans aliquam tcrram in 
Gavelykyndc potcft dare vendere terram 
fuam, de qua fuit in fcifina, ac ctiam remit- 
tere &c quietum clamare totum jus & da* 
meumy quod habct, vel habere poffit in aliquo 
tenemento petendoj adeo licite & libere fi- 
cut quilibet alius setatis viginti & unius 
anni de tenuris forinfecis, quae tenentur per 
fervitium militare. 
This Cuftom extends to a Female Heir in 
Gavelkind of the Age of 15, as well as a 
Male i as appears by ii H. 4. 33. Itin. 
Kane. 35 H. 3. Rot. 25. Ajf. in Com Kane. 
2 Rie. 2. Poji. . and 4 Ric. 2. Pcft. 
and 13 Ric. 2. Poft. . And is exprefly 
fo recorded per totum Comitatum, in Itin, Kanc^ 
7 Ed. 1. Rot. 47. Rex Roll. 



The Rellric- But the later Refolutions and Praflicc have 
tions attend- added the following proper and rcafonable 
ing this Cu- Rcflriftions to this cullomary Alienation : 

I. That it muft be by Feoffment. Lamb. 
. Hy, 566, 11 H. 4. 33. 21 Ed. 4. 24. Nof^ 
Max, 40. Sed. V. Poji. 197. 



ilom. 



* For the gleaning of this Expreffion, See infra. 
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And the Livery of Scifin muft he propria Chap.HL 
manu of the Infant, and not by Letter of ^^•v*^ 
Attorney. Lam^. Hi. Ncy's Max. 40. For 
this Cuftom to enable a Perfon difabled by 
Law, ought to be taken ftriftly, and therefore 
(hall not extend to Feoffments by Attorney, 
without a particular Cuttom for that Pur- 
pofes for an Infant can do nothing to pafs a 
Thing out of him by Attorney. 9 Rep. 76. 
b. Combes^s Cafe. 

Nor does the Cullom extend to any other V. infr. \yj* 
Conveyance or AflTurance^ for it (hall be taken 
ftriaiy. Lamb. \\h Noy*s Max. 40. 

Therefore the Cuflooi does not enable him 
to make a Will of thcfc Lands at 15. Co, 
Copyh. Se£f. 23- 

And if an Infant before 27 H. 8. had made 
a Feoffment warranted by the Cuftom to his 
own Ufe, if he afterwards during his Nonage 
devifed the Ufe, the general Cuftom of the 
County did not extend to make this Devife 
good; for this Cuftom (hall betaken ftridly. 21 
Ed. 4. 24. Bro. Cuftoniy 50. 2. Roir% Abr. 579. 

The Cuftom does not extend to the Grant 
of a Reverfion on an Eftate for Life. 1 1 
^' 4- Zi' Old BendL 33. For that lies not 
in Livery. 

By the Opinion oi Hankfordjujiicey 11 /?. whether f& 
4. 33. a. the Cuftom does not extend to a Re- Cuftom cx- 
Icafeof a Right. And it is faid generally in 5 tends toaRc- 
K 7. 31. ^. 32. /?. 41. ^. that tho' there be a^*^*^^' ^•"5^* 
Cuftom for an Infant of 15 to make a FeofF- ^^* 
ment, yet his Releafe is void : But it is not 
applied to the Cuftom of this County. 

Nor is a Leafe and Releafe warranted 
by this Cuftom of Kent. Obiter y 21 

Ed. 
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Bookll, Ed. 4. 24, J?r^. Cnjiomy 50. Indeed it is 
faid in It /i?, 4. 33. ^r^, Cu/lom^ 15. Fi/zi. 
Cujionty II* that though the Cuftom does not 
extend to a Releafc to a DiflTcifor, becaufe it 
is no Feoffment, but enures by way of Extin- 
guiflimentof the Right, yet it does to a Leafc 
for Years and a Releafe, for that amounts to 
a Feoffment, becaufe the Freehold pafTes by 
the Releafe. 

But on the other Hand it is to be con- 
fidered, that according to the more modern 
Opinions at Icaft, the Cuftom requires the 
Ceremony of a Livery propriis manibvsy 
which is a publick Solemnity wanting in 
this latter Conveyance. And tho' it be faid 
in our Books, that a Leafe for Years, and Re- 
leafe in Fee, are tantamount to a Feoffment, 
yet no more feems to be meant by this, 
than-that they give as large an Eftatc ; for 
if a Man in his former Plea pleads a Feoff- 
ment in Fee, he fhall not maintain it in his 
fecond Plea by a Leafe and Releafe, but it 
will be a Departure. Co, Litt. 304. a, i Ed. 
4, 5. And it is certain, that as to many 
Purpofes a Leafe and Releafe has not the 
Effcft of a Feoffment; as to work Dif- 
continuances, purge Diffeifins, &ff. And 
the Relea.fe of an Infant, operating by the 
Deed, may by the Common Law be avoid- 
ed by any Pcrfon whatfocvcr ; but the Feoff- 
ment taking Effe6t by the Livery, is, if 
executed with his own Hand, good, with- 
out the Affjftance of a Cuftom, againft all 
Perfons but Privies in Blood, 8 Rtp. 43. 
Whittingham'*^ Cafe. So that this Cuftom, 
which on all Hands is agreed to be- taken 

ftriaiv, 
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ftriftly, muft receive a confiderable Extcn- Chap. III. 
fion, before it can comprehend this other ^""w^ ^ 
Conveyance. 

And it fcems ftill nriore difficult to extend 
the Cuftom to a Bargain and Sale for a Year, 
operating by the Statute of U/es madp within 
Time of Memory, and a Releafe founded 
thereon, than to a Leafe at Common* Law ex- 
ecuted by Entry, and a Releafe. 

But when I contend, that this cuftomary 
Power of Alienation is confined to Feoffments^ 
I would be underftood to confider the Infant 
as in aftual Poflfeffion and Seifin of the Land; 
for otherwifc (as 1 take it) the Cuftom will 
warrant him at the Age of 15 to releafe his 
Right in the Lands to him in PoflcfTjon of the 
Freehold \ and the modern Notion to the 
contrary may poflibly appear, on Examina- 
tion, to have no better a Foundation, than 
the fingle Opinion of Juftice Hankfordy in 1 1 
H* 4* 33* which, as it was difregarded in the 
very Ca(e, fo it was grounded on a Mifrepre- 
fcntation (as it feems) of the Record of 55 
H. 3. before cited, arifing from a Slip of the "^^ '^^' 
Judge's Memory. The Year-Book Cafe is in 
tffeft no other than this : 

In a Writ of Entry /i/r cut in vitdy as Son 
and Heir of Margery y who was Daughter and 
Heir of Margery, of whofe PoffeflTion, &e. 
the Counfel for the Tenant pleads in Bar, 
that the Lands are Gavelkind ; and that the 
Mother of the Demandant, through whom 
the Defcent was made, releafed to the Te- 
nant all her Right with Warranty, when (he 
was of the Age of 1 5 j ancj offers to aver, that 
the Ufage is, that they may at that Age 

alien 
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Book II. alien by Feoffment, and likewife releoje thtlr 
Right. But Hankford Juftice fays, you fhall 
not take fo large an Averment, for the Ufagc 
is of Record in the Time of King Henry (10' 
which the Reporter adds a ^are what Re- 
Ante 194. ^ord he meant; but I have already (hewn how 
the Cuftom is recorded in the Time of that 
King) and (hall be taken ex JiriSio jure ; and 
. the Ufage is, that he may make a Feoffment, 
.without other Alienation: But if he makes 
a Feoffment with Warranty, atfuch Age, he 
Ihall not be bound by the Warranty, for that 
the Ufage does not extend to that 5 and if I 
am difTeifed, and I rcleafe, this is not my 
Feoffment, but a Leafe for Years and a Re- 
Icafe is a good Feoffment : Then here, when 
the Right of the Feme was difcontinued, and 
an Action defcends to the Heir, though the 
Heir releafes, this is not a Feoffment, but an 
Fxtingui(hment of the Right of A61ion ; and 
file could not extinguifh her Afiion while (he 
was within Age. But notwithftanding this, 
it is remarkable that Norton^ of Counfel with 
the Demandant, (being poffibly better in- 
ftru6tedofthe Cuftom^ durft not demur to 
the Plea, though urged to it by Tburling^ Cb. 
J. but paffed over, and replied, that the Re- 
Icafc was made ip the Time of the Grandmo- 
ther, before any Right accrued to the Mother; 
and the Counfelfor the Tenant being appre- 
hcnfive of this, relied on the Warranty, &c. 
Etfic pendeU ^c. 

This Cafe upon the whole is rather an 
Authority, that the Cuftom warrants the In- 
fant to rcleafe a Right; iince it had otherwife 

been 



^f aifenatfon b? an 3lnfant. 199 

been unneceflfary to have pleaded that her Chap. III. 
Right accrued after fuch Rclcafe. Indeed, *T"^^***^ 
the Opinion of HankfcrJ'is partly followed by 
an Obiter Saying in 21 Ed. 4. 24. But nei- 
ther in that, nor in any other of the printed 
Cafes, was the Matter judicially before the 
Court, And if we have Recourfe, for the 
Decifion of this Qneftion, to the Voice of the 
Country, who are theproper Judgesof the fpe- 
cial Cuftoms of Gavelkind, Words cannot be 
more cxprefs to comprehend a Releaje^ than 
thofc of the whole County above, in 55 H. 3. Ante 194. 
To which may be added the following Ver- 
difts in the very Point. 

The firft is Peter de Merdalt\ Cafe, in 
hin. Kane. 6 Ed, 2. Rot. 17. The whole Re- 
cord whereof is inferted above, fag. 143, 
Where the Demandant being feifed of one 
Moiety of the Gavelkind Inheritance of his 
late Wife, as Tenant by the Curtefy, and 
of other Moiety, as Guardian to his 
two Sons William and , Roger ^ the Jury 
find, * Quod pollea prsdido ff^iiro filio 
Petri setatis quindecim annorum exiftente, Vpr^^A C^j, 
quando idem WiWus fuit flen^ atatis Jecun- ing the &«- 
dum Confuetudinem de Gavelykynde^/ciL fojl leafe of In- 
quintam decimum annum compktumy per quod- ^^^^ ^i ij by 
dam fcriptum confedum apud London con- ^^ ^"l!l°" ^ 
cefljt & dimifit prsedidlo Petro omnes ter- 
ras & tenementa cum pertinentiis, qux 
habuit five habere potuit in villis prasdic- 
tis per fucceflionem hsereditariam de prae- 
difta Jgnete matre ipfius IVill'i, tenendum 
eidcm Petro ad terminum vitae ipfius Pe-' 
tri I praediclis tcnementis, unde Aflifa itfa 

* ar- 
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* arrainata eft, injeifind pr^ediHi Petri exificn^ 

* //^«j : Qui quidem WiWus poftea redicns 

* ad prasdifta tenementa fadlum fuum prse- 

* diftum patriae notificavit & ratum habuit, 
^ &c/ And thereupon Judgment is given 
againft IVilliam for his Purparty, though Pe- 
ter ^ Title to one Moiety as Guafdian was then 
at an End ; and as to the other, he had in- 
curred a Forfeiture by Marriage. 

The next is De Gatewyk'% Cafe, Micb. 9 
Ed. a. C. B. Rot. 240. Kane. A Nuper 
Kuferohiit. ohiit brought by Richard and William de 
Gatewyk againft Katharine de GatewyK &c. 
The Pleadings, as to the Purparty of fVil- 
lianti are already inferted at Length, pag. 56. 
As to the Purparty of Richard, they arc as 
follow : 



Bar, that the 
Demandant 
rcleafed all 
his Right of 
Parcenary. 



* Katbarina & aliae, per Adam de Bjrom 
Cuftodem fuum, veniunt, & dcfcndunt Jus 
fuum quando, &c. & quoad propartem, 
quam praediftus Ricbardus filius Ricbardi 
clamat, &c. dicunt, quod idem Ricbardus 
nihil Juris clamarc poteft in praediftis tc- 
nementis, quia dicunt, quod priediSis tent' 
mentis^ fimul cum aliis tcnementis in divcr- 
fis villis in codem Comitatu, in Jeijind pra^ 
di£li Jobannis de Gatewyk, patris ipfarum 
Katherin^ & aliarum, exijlentibusy idem Ri' 
chardus pcrfcriptum fuum conceflit, remifit^ 
& omnino pro fe & ha?redibus fuis im- 
pcrpetuum quietum clamavit prsedido Jo* 
hanni totumjus fcf clameumy quod habuit, vcl 
aliquo modo habere potuit, rationc parcc- 
nariae vcl communis fuccelTionis poft dcccf- 
fum Ricbardi de Gatewyk, Patris pra^difli 
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* Jobannisy in omnibus terris, tencmcncis,mef- Chap. HI, 
fuagiis, redditibus, bofcis, pratis, pafturis, ^ ~w ■-•' 
molendinis, vivariis, cunn omnibus corum 
pertinentiis, quse quondam fucrunt difti RV-^ 
cardi de Gatewyky patris praedi&i Jobannts, 
in Effechej Hertligbe^ Derteford^ Otteford, Se* 
venoky Kemejinge, Seky Kyng/downCy 6f Ma^ 
felefcbaumpy habendum & tenendum omnia 
praedida tenemcnta, &c. pra^difto Jobanni 
& hseredibus fuis de capttalibus Dominis 
feodi impertuuum, &c. & proferunt fcrip- 
tum illud quod hoc teftatur, unde petunt 
judicium, &c. 
* Et praediftus Ricardus, quoad prsedidum Demandant 
fcriptum quietas clamantias, bene cognofcit replies, that 
fcriptum illud efle faftum fuum, fed dicit, ^^ was under 
quod ipfc prsetextu fcripti illius ab aftione ;^?^ ^' !^^ 

ti»ii •!•• NJ-/-1 imc of the 

prsBcludi non debet, quia dicit, quod ipfe Rdcafc. 
tempore confeftionis prsedifti fcripti fuit 
infra astatem j & hoc paratus eft verificare, 
&c. 

' Et Katberina & alias dicunt, quod prse- Tenants re- 
diftus Ricardus fecundum Confuetudinem Kan- yoin the Cuf-i 
M fuit fUna atatis tempore confeftiohis ^o'nof -^^r/rr,. 
prasdifti fcripti ; diclint enim, quod Con- ^ ^ ^f ^"^^ 
fuctudo in partibu^ illis talis eft, quod Haercs to^aJi^Vn?** 
de Tcnuri de Gavelykynde, cum comple- Gavelkind 
vit quintum decimum setatis fuae annum, Lands, and 
eft plenae setatis fej:undum confuetudinem ^^ieafing his 
illam ad tenementa fua alienanda, & jus ^^ ^' 
fuum quiete clamaiidum, &c. & dicunt, 
qudd pra^diftus Ricardus tempore confcfti- Dcmapdant^ 
ohis ejufdem fcripti fuit quindeciip annorum was 15 when 
& amplius^ & hoc paratae funt verificare, he rel^afcd. 
&c/ 
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Book IL • Et Ricardus dicit, quod Confuetudo, quanrt 

y'^y^ * praedifta Katberina & alias allcgant, non eft 

Xnt takes"' * ^^'^^ ^" partibus prasdiftis; dicit cnim, quod 

Hue on the ^ ^d hoc, quod aljenatio five quiete daman- 

Caftom. * cia alicujus de tencmentis, quas funt dc 

* cenuri de Gavelykyndey ipfum prsecludcrc 

* debent, requiritur quod ipfc tempore alic- 
' nationis feu quiete clamancia hujufmodi fit 
' fetalis viginti & unius annojum plene 

* completorum^ & non infra astatem illam, 
' viz. ftatim poll quintum decimum an- 

* num completum, ficut prasdida Katberina 

* & alias dicuntj & hoc petit quod inquira- 

* tur per patriam, &c. Et Katberina & alias 

* fimiliter. 

* Poftca Juratoresy dc confcnfu partium 

* elefti^ venerunt, & dicunt fupcr facramcn- 

* turn fuum, quod prasdiftus Ricardus tcm- 
Verdia that ^ porc Confeftionis pracdifti fcripti quieii^ 
one of the * clamanciif;, quod praediftae Katberina^ Marg, 
Age of 15 * & Eliz. proferunt fub nomine ipfius Ri- 
""^w/oavcl- ^ ^^^^^> f"^^ astatis quindccim annorum & 
kind Lands, * amplius, & quod ^ilibet atatis quindecim 
and that the * annorum de tenurd de Gavelykynde foteji tent' 
Demandant « metita Jua darey i3 quiete- clamantiam iwper* 
'h^^A^ *^ ' /^/^^^ inde facer ey fecundum confuetudinem 
^ ^ ^* « tenura illiusy 6fr. 

Judgmcntac- « ideo Confideratum eft, qudd prasdifius i?/- 
x:ordingl:' tor c carduSy Quoad propartem fuam ipfum con- 

the Tenants. , * 1 **^ . i-ri- -i 

^ tingentem dc tcnementis prasdictis, nil ca- 
*,piat per Juratam iftana, fed fit in mia pra 
Vfalfo clamorc. &c. 

3' \*Pla(^ 



ibt aifenatfon 6p an 3Infant. ^qs 

V» Plac. Jf. in Com. Kane. 47 Ed. 3. Chap. Ill, 
Affifa vcnit recognitura fi Johannes Wifdom A ■^~-' 
& Ifabella Uxor ejus injufte & fine judicio 
diflcifiverunt Simonem Parlebien dc libero 
tenemento fuo in Ketebrok'&c Eltham poft 
primam, &c. Et undc qucritur de duodc- 
cim acris terras, & dimidio acrse prati cum 
pertinentiis, &c. 

* Et Johannes & Ifabella in propriis per- 
fonis fuis veniunt, & refpondent ut tencntcs 
tenementorum praBdi6lorum,&dicunt, quod 
prasdiftus Simon Aflifam inde verfus eos ha- 
bere non debet, quia dicunt, quod idem 
Simon per quoddam fcriptum fuum, quod 
proferunt hie ir^ Curia, cujus data eft die 
Lunse prox. poft feftum Purificationis Beatas The Tenants 
Marias anno Regni Regis nunc Anglias 35^. plead the Re- 
remijit 6? quietum clamavit eidem Johanni p.*(^ *?^ ^^ 
Wifdom totum jus fuum, quod habuit in * 

tenemeritis prsedidlisj & petunt judicium 
fi idem Simon Affifam inde verfus eos con- 
tra fcriptum fuum prsedidlum habere de- 
beat, &c. 

' Et prasdiftus Simon^ non cognofcendo who repliet, 
fcriptum prasdiftum, dicit quod ipfc ab that lie was 
Affisa in hac parte habenda excludi non «i"ier Age at 
debet, quia dicit, quod ipfe tempore con- 
fedtionis fcripti praedifti fuit infra aetatem, 
&c. & hoc petit quod inquiratur per Afli- 
fam, &c. 



• N. B, The Rolls of the Records before the Juftices 
of Affize are feldozn nuxnbred, but the Bundles are ge.> 
nerally fmall. 
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^f 9f<enatfot)* b]i an infant 

^%t pracdid:i Johannes & IJabclla dkrunt, 
qudd cenemeota pracdi&a funt Gavellrfndcn- 
Jiay & dicunt^ quod u/us Gavelkynd talis efi^ 
quod quilibet homo alatis quindecim annorum 
foiefi terras (ff tenementa^Jua dare &f altt-^ 
nare^ remittere fef relaxare cuicunq-^ volue^ 
rity a toto tempore in Com. Kane, ujila- 
Jus. Et dicunt, quod tempore confe6tionis 
fcripti pr9cdi£ti di£tus Simon fuit secatis 
quindecim annorumj ita quod tunc re* 
mittere & relaxare potuit jus fuum dc 
tencmentis praedlclis in forma praedicla; 
& hoc paraci iunc veriBcare per AQIfamj 
&c. 

* Et pra?di<Etus Simon d'lch^ quod ipfe, tem- 
pore confedionis fcripti praedifti, non fuic 
£iatis quindecim annorum ; & hoc paratus 
eft verificare per Aflifam, &c. Et praedicti 
Johannes & IJabella fimiliter, Idco capiatur 
inde inter eos Affifa, &c. 

* Recognitores vcniunt, qui ex confcnfu par- 
tium ad hoc elefti & jurati dicunt fuper fa- 
cramentum fuum, quod praediftus Simon 
tempore confedlionis fcripti prsedidi fuit 
atatis quindecim annorum^ & amplius. Idco 
Conffderatum eft quod praediflus Simon nichil 
capiat per Afljfam iftam, fed fit in mia pro 
falfo clamore fuo, &c. Et praedidti Johannes 

.& Ifahella inde fine die.f 

^. in Com. Kane. 7 Ed. 3. Rot. 2. 
An Afllze brought before former Juftices 
of Aflize, by Richard de Bourne and Joan 
his Wife, againft Jobn^ Son of Thomas de 
Hegbam and others, for a large Quantity 
of Lands in Littlebourne^ Stoddemerjke^ Cbif 

cekU 



3^f aifenatfon/bp ah infant 20; 

€€leiy Reculvre, & Merijire in infula dc T'tf- Chap.Iir. 
neto. y^','^ 

John de Hexham pleads, * Quod tenementa Bar, that the 
funt de tcnora de Gavelkynde^ & dicit quod Tenant's Fa- 
prasdiftus Thomas pater fuus obiit feificus dei'lt^,^*^^... 
eiidem tencmentis in dominico fuo, ut dcj^^fj,^^ ^^ 
Feddo & jure j poft cujus mortem prasdifla afterward? 
Johanna^ quae nunc queritur fimul, &c. ut Tcifed of the 
ipfa, quse fuit uxor prsedidi Tbom^^ poft J;^"^^.*^ . 
mortem ipfius Thoma feifivit praedifta te- Gavelkind*" 
ncmenta, fecundum Ufum de GavelkyndCy ^lh^xy^^^*^^ 
raUdfie Nutritur<e ipfius Jobannij filii & hae- nant entrcd 
redis ipfius Thorns, & ea optinuit per Ufa- on her at 15. 
gium pra^diftum, ufq; ad astatem pnedidi 
Jobannis filii Tboma quindecim annorumi poft 
quod lempus idem Jobannes filius Thom^j 
utjpfe qui pleride a tat is fuit per Ufagium 
praediftum, intravic praedida tenementa ut 
haereditatem fuam j & fie tenet ipfe tene- 
menta ilia ; & petit judicium, fi praedifti 
^Ricardus &cJobanna de hujufmodi pofleflione 
praediftae Jobarm^y ratione nutriturae prae- 
difta2, ut praedicitur, Aflifarti, &c. 

' Et praedifti Ricardus & Johanna non de- Plaintiffs re- 
dicunt quin eadem Johanna habuit Nutri- P^^ \^^^^^ 
turam prasdidli Jobannis filii Tbom^y feu J^^^ ^^ ^T'^^ 
quin tenuit pra^difta tenementa ratione his Mother, 
Nutriturse per ufdgium, ficut praed i flu m the Lands be- 
eft, fed dicunt, quod ipfi ca dc causa abj^*]?^*^^^" 
aflTisa fua rcpelli non debent, dicunt cnim, ° * 
qiiod pradiSlis teriementis in ^ Jeijina ejuf- 

* dem 



• If a Guardian, after the full Age of the Heir, con- 
tinues in Poffeffion againfl the Will of the Heir,,the Law 
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fl)f aUenatfon bp an Slttfant 

diem ^ohznn2iexiJlentibuSypradi£lus Johannts 

fiiius Thomae, poft ^taUmJuam quindecin^ an- 
norumy ut illcy qui plena atatis fuit Jecundum 
ufum de Gavelkynde^ remijity dimifity £s? re- 
laxavit eidem Johannae lotum Jus & Clameum 

Juumy qiiod habuit in cifdem Tenementisj 
& profcrunt inde quoddam fcriptum hie in 
Curia fub nomine praedifti Johannts filii 
^bom£y quod idem tcftatur in hasc verba: 
Univerfis fcriptum hoc vifuris, vel audi- 
turis, Johannes filius T^homte de Hegham Sa- 
lutem in Domino fempiternam. Noveritis 
mc in pur a &f legitimd at ate dimififfe, con- 
cefliffe, & imperpetuum quietum-clamaflc, 
pro me & haercdibus meis, Johanna de Heg^ 
ham matri meas^ &c haeredibus fuis, totum 
Jus meum (z Clameum, quod habui, vel 
aliquo mbdo habere potero in futuro, in 
omnibus & fingulis tenementis meis ubi- 
cunq; in Com. Kane, exiftentibus, &c. 
* Et pracdidtus Johannes filius Tboma non 
dedicit prasdidtum effe faftum fuum, fed di- 
cit, quod fcriptum illud ei nocere non debet, 
dicit enim, quod tempore confeftionis fcripti 
illius fuit infra atatem quindecim annorum ; 
& de hoc fc ponit fuper patriam, & prae- 
di6li Ricardus & Johanna fimiliter, &c.' 

Which Plea is an Admiflion of the Cuftom. 

And this Record being fent down to the prc- 



looks upon him as an Abator, Co, Litf. 57. b. if with the 
Confent of the Heir, he is Tenant at Will : In either 
Cafe he is capable of accepting a Releafc ; in the M, 
becaufe he has a Freehold ; in the fecond, by Reafon of 
the Pwvity. 

fcnt 



€)f aifenatfon by an infant ^ to; 

fcnt Jiiftices of Aflizc, * Coram prasfatis Juf- Chap, III. 

* ticiariis praedidli Ricardus & Johanna uxor *-*v*^ 

* ejus veniunt, & prasdidtus Johannes filius 

* Thomie non venit ad manutcncndum pla- 
' citum,quod alias placitavit, &c. fed fFill'ks 
' de IVaure refpondct pro eo, quam pro 

* aliis, tanquam corum Ballivus, & dicit, ^nd aftcf ^ 

* quod nuUam injuriam inde feccrunt feu wards re- 

* diffeifinam, & de hoc fe ponunt fuper Afli- P^^ads Null 

' fam, &c/ And the Jury find for the ^i^''>' ^'^ 

Plaintiffs; which, it feems, they could notVcrdia, 

haVe done, had not the Right pafled from 

the Tenant to the Plaintiff Joan by this Re- 

Icafe I for otherwife the Tenant's Entry had 

been lawful, and no DifTeifin. And on and Judg- 

that Verdift there is Judgment for the Plain- mcnt for the 

tiffs. Plaintiffs. 

AJf. in Com. Kane. 2 Ric. 2. AfTifa venit Affizc. 

* recognitura fi Johannes Marchall de RoucheJ^ 
^trey & Johanna Uxor ejus, irnjufte, &c. dif- 

fcifiverunt Aliano'^am Spker de Rouchejlre 
de libero tenemento fuo in Rouchefire^ pofl 
primam, &c. Et undc queritur, quod dif- 
feifiverunt earn de duobus Mefiuagiis cum 
pertjnentiis, &c. 

* Et prasdifti Johannes & Johanna in pro- The Tenants 
priis perfonis fuis veniunt, & refpondent plead in Bar, 
ut tenentes tenementorum in vifu pofito- ^ ^^^^*^^ ^X 
rum, & dicunt, quod Aflifa indc inter eos ^^^ Pl^^^^^ff 

f. r J i_ ^- I- J . at her. Age of 

fieri non debet, quia dicunt, quod tenementis ir the Tcnc- 
fr^ediSliSy quajunt de tenurd de Gavelhynd^ in ments being 
Jeijind ipjius Johannae, dum folafuit, exiften- Gavelkind, 
tibus, prasfata Alianora plena atatis exijlens 
Jecundum Conjuetudinem de Gavelkynd, viz. de 
atate quindecim annorum 6f awpliusy per quod- 
dam Jcriptum Juum^ quod hie in Curia pro- 

P 4 * fcrunt. 
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% 

fcrunr, ctyus data eft apud Roucbeftre, &c. 
per nomen Alianoras, filias Roberii Spicer dc 
Roucheftre, remifit^ relaxavit, &f omnino dejt 
£5? haredibus Juts imperpetuum -quietum- da- 
mavit eidem Jobann^y per nomen Jobarm^, 
quae fuit uxor Roberii Spicer patris ipfius 
Alianorify & baredibus fuis totum Jus 6? Cla- 
meumy qua babuit in Mejfuagiis pradiSiiSi per 
nomina duorum mcffuagioruni, fituatorum 
in Civitate RoffenJiyVLnAt unum Mefluagiiim, 
vocatum Swan atte Hope^ fituatur inter Mcf- 
fuagium Jobannis de BarUn verfus Eafty & 
Mcfluagium BenediSfi Ryx verfus fFelii & 
aliud Mefluagium fitum eft inter Meflua- 
gium quondam Emma Godwyne verfus Eaft^ 
& Mefluagium Roberti Bridbrok verfus 
Wefty & praediftum Mefluagium vocatur 
Cheker atte Hope; & ulterius obligavit Je^ 
&f baredes Juos^ ad fVarrantizandum eidem 
Jobanmty haeredibus & afljgnatis fuis, 
niefluagia praeditfla cum pertrnentiis im- 
perpetuum; unde petunt judicium, fi 
czdcm jllianora contra fcriptum fuum pras- 
diftum, & quod fVarrantiam in fc con- 
tinet, Aflifam dc tencmcnti^s prasdiftis 
verfus COS habere feu manutenere dcbeat, 
&c. 

* tt praedifta Alianora dicit, quod ipfa 
virtutc fcripti prasdifti, feu Warrantid in 
eadcm contentae, ab Aflisa dc tenemcntis 
praedidis habenda prscludi non debet, 
quia dicitj quod tempore confe&ionis 
fcripti illius ipfa fuit imprifonata in qua- 
dam Camera in Villa prasdifta per prae- 
didam Jobannam^ & in eadcm dctcnta. 
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Be ulterius eadcm Johanna ip(i yllianor^ Chap.llT. 
comminata fuit, quod non comedcrct, ncc ^— ^v-*' 
bibcret, nee exiret abinde, donee eidcm 
Johanna concedcrc vcllct ad faciendum & 
figillandum fcriptum pr^diflum ; & fie 
dicit, quod ipfa per hujufmodi duritiam, 
innprifonamentum, metum minarum prae- 
diftarum, ac cohercionenn, fecit eidem 
J ohann4e {zx\^x.^^vc\ prsediftumj & hoc pa- 
rata eft yerificare, unde petit judicium, 
Src. 

' Et prasdifti Johannes & Johanna di-lflue joined 
cunt, quod tempore confeftionis fcripti on the Du-* 
praedifti prasfata Alianora fuit fui juris ad ^^^^* 
largwm, & extra quamlibet prifonam, & 
fcriptum illud ex mera & fpontanea volun- 
tate fua fecit, & non per duritiam impri- 
fonamenti, metum minarun), aut per co» 
hercionem; & de hoc fe ponunt fuper Af- 
fifam, & prasdifta Alianora fimiliter. Idep 
capiatur inde Affifa. 

* Recognitores veniunt, qui de eonfenfu Verdia, that 
praedidtorum Alianora^ Johannis & Johanna fhe was at 
ad hoc cledti, triati, & jurati dicunjc fuper large, C^c, 
facramentum fuum, quod tempore con* 
fcdlionis fcripti praedifti prsefata Alianora 
fuit fui Juris, ad largum, & extra quam- 
libet prifonam, & fcriptum illud ex mer| 
& fpontanea voluntate ful fecit, prouc 
prsedidi Johannes & Johanna placitandp 
allegaverunt, & non per duritiam impri- 
fonamenti, metum minarum, feu per co* 
hercionem, prout praedifta Alianora afle- 
ruit. Ideo Conjideratum eft quod eadem Judgment for 
Alianora nihil capiat per Affifam iftam, the Tcnanti, 

* fed 
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fed fit in mia pro falfo clamore fuo, & prse- 
difti Johannes & Johanna eant indc fine die, 



Aff. in Com. Kane. 4 Ric. 2. in iifd. Rot. 

An Affife brought by Henry j^leyn and jignes 

his Wife, again ft IVilliam de Ecbyngbamme 

Knight, and others, for Lands in Cranebroke. 

On Nul Dijfeiftn pleaded, the Jury find 

Vcrdiafind- Specially (amongft other Things) that, 

ingtheRe- * praediftis Henrico & Agnete in feifina me- 

kareofthc * dictatis mefluagii & terrae cxiftentibus, 

"iS'd^''' * See. Quidam Gi2//r/^«j iV^//^r< filius GaU 

vc n • , ^^^j^ Nettere^ per quoddam fcriptum fu- 

um, iifdem Recognitoribus in evidenciam 
liberatum, (quod fcquitur in hasc verba^ 
Noverint univerfi per praefentes me Galfri* 
dum Nettere^ filium. Galfridi Nettere de pa- 
rochia de Cranebrokey coneejjiffey relaxajfe & 
imperpetuum pro me & hseredibus meis 
quietum-clamaflc Henrico Aleyn^ & Agntti 
uxori ejus, de eadem Parochia, totum Jus 
6f clameum^ quod habeo, feu de castcro 
habere potero, in medietate cujufdam mef- 
fuagii cum fuis pertincntiis, una cum mc* 
dictate dcduabus peciis tcrrae cum fuis pcrti- 
nentiis; quam quidem medietatem praedifti 
mefluagii, una cum medietate didarum pe- 
ciarum terras, prasdidta Agnes habuit ex do- 
no praedidli Galfridi patris mei, & di<5lum 
mcffuagium cum pertincntiis fcituatum eftj 
&c.) f(?«^<f^/ &*[r^i»£/?/] imperpetuum pras- 
fato HenricOy & Agneti^ & corum herse- 



♦ The Roll is obliterated in this Place. 
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dibus & aflignatis, Uium Jus 6? Clameum^ Chap. Iji. 
^a^ habuit in ftadiEtd medietate * \MeJ[fuagii\ '*— ^"'"^ 
&f /^rr^^ "pradiStorum^ i^c. infeifind eorundem 
Henrici ^ Agnctis adtunc exijiente, Recogr 
nitorts qusefiti fi terra praedifta fit de te- 
nura de Gavelkynde, necne, & cujus seta- 
tis prsefatus Galfridus filius Galfridi cxftitit 
tempore confedtionis fcripti prsedifti, prse- 
faiis Henrico & /igneti fafti. See, dicunt fuper 
facramentum fuum, quod prcediSta [* terra ' 
eft de] tenura de Gavelkynde^ C5? qubd tern-' 
pore confeltionis fcripti pradiSi prafatus 
Gdlfndus flius Galfridi fuit circiter ^^atem^^^^f'''''^ 
decern i^ Jeptem annorum^ iSc^ And Judg- ^^"* 

ment is given for the Plaintiffs Henry and Ag- ^^^^^^^' 
nes for that Moiety. Utlx. 

AJf. in Com. Kane. 4 Ric. 2. An Affife of 
Novel Dijfeiftn^ brought by John de Twytham 
and Maud his Wife againft John Feverjham ^^ Affizc. 
and Sarah his Wife, for Lands in Noningionj 
&c. 

The Tenants, as to Part of the Premifles, Releafeofan 
plead, that ' Ricardus Kempe dt Brabourne,^^^^^^^^ ^^ 
&c. dedit Johanni /Ikholt & Sara^ tenendum ^a^dT^S 
cis & haeredibus prasdidi Johannis- Akholi ^^^ ^ ^^ 
imperpetuumj & de ipfis Johanne Akholt & 
Sara exivit quidam Edwardus Akholt^ ut 
filius &c haeres eorundem, & poftea prae- 
diftus Johannes Akholt obiit, poft cujus 
mortem tenementis pradiSlis in feijind pra^ 
fatte Sarae exijlentiius, prcefatus Edwardus* 
filius Of hares ejujdem Johannis Akholt de 
atate quindecim annorum fcf amplius, per 

* The Roll is obliterated In thefe Places. , 

* ^uod' 
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* quoddam Jcriptum Juttmy quod hie in *Cit- 

* rla profcrunt, remijit i^relaxavit eidemSar^^y 

* 6f haredibus ac affignatis Juis imperpetuum^ 
' totum Jus £ff ClaMeumy quae habuit in om- 

* nibus tenementis prasdiftis ; quas quidem 

* tencmcnta funt de tenura de Gaveikynde^ 

* qu^ quidem «?^r^ cepit in virum ipfum 

* Johannem Feverjham^ &c/ And neither the 
Releafe nor tRe Cuftom are denied by the 
Plaintiffs, 

AfiUze. JJf. in Com, Kane. 4 Ric. 1. An Aflife 

brought by John Croke and Dioni/e his fVjfe^ 
againft John Bolle and Alice his Wife, tor 
Lands in Sefaltre. 

The Tenants plead, that Nicholas de Clyn- 

dene, Father of the Plaintiff Dioni/e, bcicg 

feifed in Fee, devifed them, according to 

the Cuflbrn of the Borough, to his Wife; 

Jlice for Life, who afterwards married Bole ; 

Pica of Re- < Et poftea tenementis illisfic infeijind eorun- 

iriadon^"' ' ^^^ 7^*^«»/V BeJle & Alicia 4^xiftentibus,fra^ 

thrPlaintiff * f^^^ Dionifia de atate quindecim annorum & 

at 15, by the' amplius cxifteris, per nomen D/c;;//?^, &c. 

Cuftom of * per quandam cartam fuam,. quam hie in 

Gavelkind, c Curia proferunt^ &c. concejfit Uf confirma- 

* vit eidem Johanni Bolle & Alicia uxori, & 
' eorum hseredibus ac affignatis, omnia prae- 

* difta tencmenta cum pertinentiis imperpe- 

* tuum, per nomen, &c. quse omnijl tene- 
' menta funt de tenura de Gavelhnde ; & 
^ ulterius obligavit fe & hasredes fuos ad IVar- 

* rantiamy &c.* and therefore pray Judgment 
Ji contra Jcriptum Juumy 6f^. 

The Plaintiffs reply, ' Quod ipfa Bionx- 

* fta eft infra astatem^ per -quod ipfi cartam 

^ ' illam 
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* illam ccgnofccrc vcl dediccre, vcl ad iUam Chap.IIL 

* rcfpondercnonpoflunt^ncc per legem tcrrae ^"^'v*' ■' 

* compelli dcbeant, & petunc Affifam : Et 
' pro eo quod eadem Bionifia infra aetatem 
^ eft, the Aflife is awarded to be taken ac 
' large J Et prasceptum eft Vic. quod venire 
' faciat coram praefatis Jufticiariis Tbomam 

* Sprigety &c. teftes in praedifta carta nomi- 

* natos, ad recognofcendum fimul, &c/ — 
Which fhews, that the Court looked upon 
the Execution of the Deed to be the Matter 
in Difpute. 

jijf. in Com, Kane, ii Ric. 2. An Aflife of 
Nove/ Dijfeiftny by Thomas de Wormefell^ Ro- 
bert Brockman, and others, againft John Kel- Affizc. 
Jhamy for Lands in Newenton near Sydyng- 
bourne. 

The Tenant pleads in Bar, that the Te- 
nements * funt de Tenura Gavelkynde; & 

* dicit, qiiod habetur ibidem talis Confue-p|^ >. , 

* tudo, quod quilibettenens aliquorum tene- Cuftomof 

* mentorum, qu® funt de tenura de Gavel- Gavelkiod to 
' kynde, tenementa ilia, cum fuerit setatis alien and re- 

* quindecim annorum, dare ppflit & alienare, ^^^*^' ^^' 

* iff to turn jus Juum remit t ere 6f relaxare ad 

* voluntatcm fuam, juxta Confuctudinem 

* Comitatus praEdifti;* and that one Thomas 

de JVornedale being feifcd in Fee of the Pre- and of a Re- 
miffes, y infra ^etatem quindecim annorum, leafe of the 
made a Feoffment in Fee thereof to one^^^^^s, when 
jidam Elys, and afterwards died, leaving ^^^^J^Jlf^ ^ 
Maud his Sifter and Heir, (under whom the before a df. 
Plaintiffs claim) who being ^ atatis 5'«/W^- feafible Eftatc- 

* dm annorum & amplius, viz. setatjs de- "nder the 

' cem & fcptem annorum, per nomen Ma- ^^^^^n^ent of 

* ■ der 15. 




SDf affenation 6]? art SIttfant. 

tild(B filisE Richardi dc Wornedale^ per quod- 
dam fcriptum fuum, quod hie in Curia 
profert, cujus data eft, &c. remifit fcf re- 
laxavity & omnino de fe & hasredibus fuis 
impcrpctuum quietum clamavit praefato 
Ad^ & ipfi Jobanni Keljham to turn Jus fuum 
Csf Clameumy quae habuit, vcl aliquo modo 
habere potuit in tenementis prasdiftis cum 
pertinentiis, &c. prsedifto Johanne Keljham 
in foJfeffxoYie fradiStorum tenementorum adtunc 
exijientey ^c* 

HeplyNMeft The Plaintiffs reply, that the releafe fion 

fsaum. efi fa£lum fradtSiie Matildas: Which puts in 

, Iflue neither the Cuftom, nor the Infancy, but 

the Execution of the Deed only. And upon 

this Ifliic was joined, i^c. 



AfTae. 



Pica of Cu- 
ftomof Ga- 
▼elkind for 
Women at 1 5 
Vi alien, l^c. 



Releafe by 

one of that 



Ajf. in Com. Kane, i ^ Ric. a. An hMt 
brought by Refer HamoHy and I/abel his Wife, 
againft John Wardon the Elder, for Lands in 
Egertony i^c. 

The Tenant pleads in Bar/ Quod tenemen- 
tain vifu pofita'tenentur fecundum Confuc- 
tudinem de Gavelkynd; & dicit quod per 
Confuetudinem de G^'y^/^j^^^ Mulieres, qux 
funt inde tcnentes, cum aetatis quindecim 
annorum fuerint, tenementa ilia alienarc 
poflunti & dicit quod praedidta IfabelUy 
per nomen IfabelU Brejicombey dum fola 
fuit, & atatis quindecim annorum & 
amplius, per quoddam fcriptum fuum, 
quod hie in Curia profert, &c. cujus data 
eft,- &c. remifit 6? relaxavity & omnino 
de' fe & hseredibus fuis imperpetuum qui- 
plum clamavit cidem Jobanni fVardony fe 

* niori, 
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* niori, per nomen Johannis tVargedon, & 
*' y^gneti tunc uxori ejus, adiunc tenentibus 

* tenementorum prsedldorum, &hairedibus ip- 

* fius Johannis IVardm fenioris, totum Jus 6? 

* Clameumy quod habuit, fco quovifmodo ha- 

* here potuit in tenementis prsediftis^ per 
^ nomen omnium terrarum & tcnemcnto- 
' rum, qusB quondam fuerunt Rogeri de 
' Brejicombe patris f i, & obligavit fe & hse- 

* redes fuos ad Warrantiam^ (sc. unde pe- 

* tit Judicium, &c.' The Plaintiffs reply 
non eft faSiittty and at the Day of Trial arc 
Nonfuit. 

Though thefe Authorities may be fufRcient Whether thrf 
to prove, that the Cuftom has been an- Cuftom cx- 
cienily fo underftood, that an Infant of 1 5 tends to other 
may releafe the Fee to his Guardian hold- ^^"^^^y^^*- 
ing over, or to Tenant for Life, or a mere 
Right to one that has a defeafible Eftate, 
who have Seifin already; yet it is a Queftion 
of a very different Confideration, whether 
he may grant a prefent Eflate in the Land 
by any other Means, than that of Livery : 
None of thefe Inftances amount to this ; and 
the only Cafes, that favour fuch an Opi- 
nion, are thofe already mentioned, which 
fpeak in general Terms of the Cuftom, as 
giving Power to alien -^ and fuch others as 
fay, that the Infant is by the Cuflom of Ga- 
velkind of */«// yf^^ at 15: To which may 



* Note, That the full Jge of Male and Female, 
according to common Parlance, is the Age of 21 Years. 
Lift, Sed, 104. 

be 
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Book n, be added the ufual Manner of pleading the 
*'*'^^-^' general Iffue in a Dum fuit infra at at em for 
Gavelkind Lands : 

Itin. Kane. 55 H. 3. Rot. 90. in dorjo. 
Dum fuit infra atatem^ by William Peterfon^ 
againft Philip de KnollCy who pleads, that the 
Demandant * fuit plena atatis quando di- 

* fniftty fell, aetatis quindecim annorum fccun- 

* dum Confuetudinem Gavclikindorum. Ju- 

* ratores dicunt, &c. quod praediftus Will\s 

* fuit plena atatts quindecim annorum fecundunt 
' Confuetudinem de Gavelikinde, quando ///- 

* mijity &c.' And the like pleading occurs in 
Eod, Itin. Rot. 14 fc? 25, Itin. Kane. 7 Ed. \. 
Rot. 47. Rex Roll. Trin. 12 Ed.' i. C. B. 
Rot. 68, Itin. Kane. 21 Ed. i. Berewieke Rot. 
4. Itin. Kane. 6 Ed, 2. Rot. 3. This genc- 

I ral Method of pleading, that he being of full 

jigCy &€. conveyed^ without fpccifying the Kind 
of Conveyance, is fome fort of Evidence, that 
the Cuftom extends to all Manner of Aliena- 
tions, 

But as this Cuftom is not of a Kind to be 
favoured or extended, and a Feoffment was 
the Conveyance moft ufed at Common Law, 
and being the moft publick and notorious 
Method of Alienation, is fitteft in the Cafe 
of an Infant, where there may be Sufpicion 
of Fraud or Impofition ; I believe no prudent 
Perfon would advife to try the Experiment of 
any other Conveyance, where a Feoffment 
may poffibly be had. 

Whether a A Warranty on a Feoffment within the 
Warranty on Cuftom is faid to be void, the Cuftom not 

a Feottment 

^ithin the Cuftom be goo4. 

extending 



2Df ailenatf on ftp an 3lnfant. a 17 

extending to it. ii H. 4. 33. But fee be- Chap. III. 
fore, i9?J, 212,214. ^-^'v--^ 

a. It is faid in fomc of the Books, that the whether the 
Cuftom warrants no Alienation, but upon a Alienation be 
Sale. 21 Ed. 4. 24. Old BendL 7. J^ew ^^^^^^^ ^^ ^ 
BendL 33. by Bales Serjeant. For a full and ^*^^* 
fnfficicnt Recompence. Lamb, fjf, fjj, 566. 
Noy's Max. 40. For the Words of the Cuftu-' 
mal are doner fc? vender^ Lamb. ibid. And 
thofe of 55 H. :?. Rot. 5. yf»/^ 194. are 
d^re^ vendere. But the other two Copies of 
the Cuftumal read doner ou vender in the Dif- 
junftive : Nor can! find any Inftance on Re- 
cord, wherein the Confideration for the Feoff- 
ment is fct out, as probably it would be, 
were It neceflary ; but the common Way of 
pleading is, quod dedit Cff concejfit, ^c. or 
fometimes, quod feoffavit^ ^c. or dimiftt^ or 
remijit ^ ulaxavit, as in the Inftanccs be- 
fore. 

3. Some have faid, that the Infant muft Whether to 
have the Lands by Defcent, and not by Pur- Landscoming 
chafe, for the Words of the Cujlumal, Ceux ^^ Defcent. 
HeirSy do not include Purchafers. Lamb.izh 
566. O. BendL 7. N. BendL ^Z- by Hales 
Serjeant^ who was a Kentijb Man. So is the 
Language o( Mcb. 1 1 Ed. 3. B. R. Rot. i qj. 
and Micb. 20 /?. 2. B. R. Rot. 62. that Hs^ 
redes de Gavel) kynde pojiint alienare^ fcfr. For 
this Reafon, it is faid, that the Cuftom ex- 
tends not to empower him to alien Lands 
given him by Will. Nofs Max. 40. But the 
Cbnclufion is fomewhat too haftily drawn; 
for the Words of other Records are more 

Q^ general. 



2t8 
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Bookir. , general, as that ^ilibet tenensy &c. as in 55 
^^^^"'^^'^ H. 3. liitt. Kane. Rot. 5,. jinte 194. Micb. 
9 Ed. 2- C jB. /?c/. 240. -^»/^ 202. JJf, 
in Com. Kane. 47 Ed. 3. -/f«/tf 204. Csf y^J^ 
in Com. Kane, 12 RU. 2. ^///^ 21J. And 
likcwife aniong the fame Records of the fame 
Year in Micb. Pours Cafe, it is pleaded, 

* Quod habetur Talis Confuetudo in Comi- 

* tatu pra:di6lo, quod quilibet tenens tcrrarum 

* & tenementorum, quse funt de tenura de 
' Gavelkyndy tcnementa ilia, cum setatis quin* 
' decim annorum fuerit, in feodo alienarc po- 
' teft;' and a Feoffment accordingly. And 
in Trin. 12 Ed. i. C. B. Rot. 680 Kanc» 
In a Bum fuit infra atatem^ and Ifluc joined, 
whether the Plaintiff were of full Age; the 
Jury find, quod fuit quindecim annorum, quan- 
do dimijity S^c. Requijiti quant^t atatis homo 
dehet ejfe^ qui tenet in Gavelikende, qui pojjit 
alium feoffare, per quod ftabile fit Feoffa- 
tnentum Juum, dieunt quod quindecim anno-- 
rum* 

The Infant 4. He iTiuft be feifed in Fee. An Infant 

Feoffment ^^^^^ ^^^ ^^^ ^^ ^^^^^" ^^*^^ "^^^ ^ ^^^^"^ 

dU'corufnue ^^^^ ^^ Lands in Gavelkind whereof he was 
Lands entail- Tenant in Tail; the Court held clearly, that 
cd. this Feoffment is no Difconti nuance, nor (hall 

bind the Infant ; for the Cuftom flball never 
enable, him to do a ^ort, and therefore fhall 
be taken to extend only to Land whereof he 
is feifed in Fee. Vaughan and Holdesy Cn- 
Jae. 8o» 



It 
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It fccms that an Infant may, within the Chap. lU^ 
Cuftom, make a Leafe for Life or Gift in *- -v— ^ 
TM by Uvtrv proprid manu: For a Cuftom ^il^'.^^j^' 

T J • T? r 7 ^ r *• • m Tail, or for 

to grant Lands in Fee-fimple a fortiori ex- LifebyLivery 
tends to granting them for a lefler tftate. be within the 
Co. Copyb. Self. 33. Co. Lift. 52, ^. Cr^. Cuftom. 
Eliz. 37:?. Nay, if a Cuftom be to grant in 
Fee, (^ non alitery yet he may grant for Life ; 
or to A, for Life," Remainder to B. in TaiL 
Salk.^i%g. per Holt. 

If an Infant of Fifteen, where there is a Grant to the 
Cuftom for Perfons of that Age to make a Kinj^ by Deed 
Feoffmenty fhould grant to the King by Deed i^^ollccL 
inroUed, and afterwards a Statute ftiould be 
made confirming all Grants to the King be- 
fore that Time, yet this Statute would not 
make it good; for where an Afl: is good by 
Cuftorh, if that be not purfued, it is all one 
as if there were no Cuftom: And the Statute 
never meant to enable thofe Perfons or their 
Grants, who by natural Defedls or Difabilities 
were either by the Law of Nature or the Law 
of the Land difabled to grant. Hob.ii/^^ 

In Affize the Tenant pleads in Bar the How this 
Feoffment of J. S. the Plaintiff replies, Feoffment 
that J. S. at the Time of the Feoffment "^^^X^^plwd- 

w.r, under Age, &c. the Tenant rejoins,^ ' 
that there is a Cuftom in the Place, that any 
one of the Age of fifteen Years may make 
a Feoffinent. And this was held no De- 
parture, for the Force of the Bar is the 
Feoffment, and the Matter in the Rejoinder 
is to prove the Feoffment good, fo that it is 
only an Inforcement of the Bar. 21 H. 7. 
1 7. ^. And there is much the fame Plead- 

0^2 ing, 
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ing, on the fame Cuftom in 32 AJf. pL 4# 
and in Mich, g Ed. 2. C. B. Rot. 240. 
Ante aoo. t? P/^^^, y^. 47 £^. 3. 5/w^;r 
Parlebien's Cafe, tf»/^ ao^. and no Excep- 
tion takpn to it. But however reafonable 
this Opinion may feem, the more advifeablc 
Way is to fet out the-Cuftom in the firft 
Inftance; for it is laid down as a general 
Rule in Ce. Litt. 304. a. that when a Man 
in his former Plea entitles himfelf gene- 
rally by the Common Law, in his fecond 
Plea he (hall not enable himfelf by a Cuf- 
tom, but ihould have pleaded it at firft. 
And this is fupported by 37 i/. 6. 5, a^ 
Keilw. 75. h. Abbot of Bukefafi*s Cafe. 
And Telv. 14. fFaod and HawkJbeaJ, where 
the very Cafe before is put by the Court : 
If a Man intitles himfelf by Feoffment of 
one A. and the other fhews that A. was an 
Infant at the Tin>e of the Feoffment, if the 
Plaintiff introduce a Cuftom to make the 
Feoffment good, it is a Departure, for the 
Cuftom is a Matter of 1 itle. But fee 
Godl^. 122. Covenant brought on an Inden- 
ture of Apprenticefhip, the Apprentice 
pleaded Infancy, the Plaintiff replied the 
Cuftom of London for an Infant to bind 
himfelf Apprentice. fFray Cb. Juji. held it 
no Departure. But this afterwards coming 
in Queftion in the Cafe of Walker and iVif- 
choljon^ Cro. Eliz. 652. the Court doubted 
concerning it. And in the Cafe of Moli 
and fValliSi reported 1 Lev. 81. Raym* So* 
I Sid. 142. I Keb. 376, 469, 512. the 
Court were divided in Opinion on the like 

Queftion, 
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Queftion, two Judges holding it a Depar- Chap. III. 
t-ure, and Two that it was not. ^— v-"^ 

Where an Infant, impleaded in a Precipe Of Age. 
for Gavelkind Lands of his Anceftor, has 
prayed, that the Parol might demur till 
Twenty-one, it has often been endeavoured 
to ouft him of his Age by Pleading that 
the Lands are Gavelkind, and the Infant 
above the Age of fifteen Years, and that the 
Cuftom is, that when the Heir is of the Age 
of Fifteen, he fliall have his Lands, and may 
alien them, and therefore ought to anfwer 
immediately ; but the Court has held this not 
to be a good Counterplea, for though by this 
Cuftom he is of Ability to alien his Land at 
that Age, yet he is under Age as to other 
Refpefts, and they muft adjudge his Age 
according to the Law of the Land. ^9 Ed. 3. 
38. Hil. 31 Ed. 3. Jge 53. 39 Ed. 3. 
iQ. II H. 4. 29. i6 Ed. 2. Mayn. 478. 
And the fame Thing is affirmed in Dyer 

But as the firft of thefe Authorities feems 
to acknowledge, that if it could be found, - 
that the Ufage had been otherwife allowed 
in this particular, it would vary the Cafe j 
1 Ihall cite a Record- to fhew, that by the 
Cuftom of Kenty an Infant of fifteen Years 
is of Age as to this Purpofe, as well as to 
that of Alienation. 

Mn. Kane. 39 H. 'i.^ Ret. i. in dorfo. A 
Writ of Entry fur Dijeifin brought by Tbo. 
Son of Thomas le Muner^ againft Thomas 
Kdwardy and others, for the Moiety of a 
Mill, ^c. in Erchele. * Thomas Edward 

0^3 * ^^^^ 
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Bookll. Lands in Glocefier^ Pajcb. 13 Ed. 3. Fi7z>» 
Dum fuit infra sttatem^ 3. 

And accordingly Lord Hobart fays, that in 
Pleading a Feoffment by an Infant, a cer- 
tain Age muft be fet down, that the Court 
may judge it an Age of Difcretlon,, and it 
muft not be Ic^t upon telling twelve Pence, 
or meafuring a Yard of Cloth, for Cuftom 
cannot abrogate the Law of Nature. Hob. 
225. 

But this Cuftom, tho' not to be fupported 
at prcfent, feems to have had its Founda- 
tion in the old Common Law, for this was 
the Age when the Son was out of Ward as 
to Burgage Lands : ' Si autem fuerit filius 
' BurgenHs, tunc setatem habere intelligitur, 
' cum denarios difcrete fciverit numerare, 
^ pannos ulnare, & alia negotia fimilia pa- 
' terna exercere ; & lie non definitur certum 
^ tempusj fed per fenfum & maruritatem 
* fuam/ BraS. Lib. 7. c. 37. /. 86. b, Glanv. 
Lib. 7. r, 9. The Reafon of the Law in- 
deed was foon fo much altered in this Re- 
fpe£t, that the Judges in 19 Ed. 2. difal- 
lowed even the Cuftom of a Borough to be 
out of Ward at that Age. In a Writ of 
Raviftiment of Ward, the Defendant plead- 
ed the Ufage of I^wicby that when the In- 
fant was of Age to count and meafure, be 
was of full Age to marry himfelf, and to 
have his Land s and avers^ that the Infant 
was of the Age of twelve Years, and could 
count and meafure. But as the Defendant 
had acknowledged, that the Infant was of 
fuch an Age as to be in Ward by the Law 
of the Landj it was holden that the Defen- 
dant 
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dunt could not purge his Tort by this Ufage j C^ap. III. 
and therefore he was gwardcd to anfwer to the ^•"v-^ 
Ravilhmenc i^Ed.i> Garde 127. 

Note-, The Cuftom of Feoffment by an in whatPIacet 
Infant at Fifteen, being againft .common the Cuftomof 

Right, cannot be alledged in a Town, un- \^''^^^''\^ 
icfe it be laid, that the Tenements are within nm^dncd^ 
fome certain Fee or Borough^ fcf^. 2^ Ed. 

3. 2. ^. 
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CHAP. IV, 

€De iTatDec to tlje OSoiiglj^ 
ann tU ^on to tl)c pioust)* 

The Origin 'T^ HE hereditary Lands among tht 
of this Cu- A Saxons (othcrwifc called Bocland) wercj 
ftom. Spelm. noc fubjeft to any Feodal Service, and there- 
of feuds 38. fore could not cfcheat to anv Feodal Lord:' 
And this was the general Ufage of EnglanJ^l 
till the Conqueror, introducing hereditary^ 
Feuds, impofed therewith, among the Reft 
Xl/^ ^Ch' ^^ ^^^ Feodal Servitudes, this of Efcheats. 
tcri'nlhePre^^"^ ^^^^ then, as at this day, if a Man 
face to the fled for Fclony, and was outlawed, he be- 
6th Report, ing efteemed a common Enemy, Caput Lu* 
pinuniy one out of the King's Protcdion, 
his Lands were forfeited to the Crown. And 
our Kentijh Gavelkind retains thefe, as well 
as many other Properties of the Saxon AlloA 
What the diumi for by the Cuftom of Kent^ if Tenant 
Cuftom is. in Fee-fimple of Lands in Gavelkind com-| 
mi t Felony, and fufFer Judgnient of Death, 
he ihall incur Forfeiture of his Goods, bu^ 
his Lands of that Tenure (hall not be for- 
feited, nor cfcheat to the *King, or. other 
Lord of whom they arc holden; but the 
Heir, notwithftanding the Offence of his 
Anccftor, (hall enter immediately, and en- 



• Cuftoms which arc by Reafon of the Land, as 
Gavelkind and Borough Englifh, bind the King, bat 
Cufloms by Reafon of the Perfon or the Goods do not. 
35 //. 6. 28. a. Bro. Cuftom, 5. 
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joy the Lands by Defcent after the lame Co- Chap. IV, 

ftoms and Services, by which they were before """^ 

holden. Confuetud. Kane, infra. Lamb. Peramh* 

It?. 8 Ed. z. Itin Kane. Fitz. Prefeription^ 

50. 22 Ed. 3. Prefcriptiony 40. ibid, f I. 60. 

Dyer 310. ^. 2 And. 152. 5^w». 4S, 53, 

146. Baeon's Ufeoftbe LaWy Oft. Edit. 139* 

1 5iW. 1 i{7. I //. //. P. C. 360. 3 fi«^. 2 15, 

Z)r. &f ^/«i/. 40. 

Which has given Occafion to the Prover- 
bial Expreflionj 

^Ije jratfw to tlje OBougfj, 
aiiD tDe S^on to tDe piouijD* 

S/tf/. 17 Ed. 2. dePr^ercg. Reg. c. \6. Or as it 
is fonncwhat differently exprefled in the Ma- 
nufcript Copy of the Conjuetudines Kane, in 
iJneoMs Inn Library : 

CD€ JFaUcr tQ tlje TBonUe, 
ano tOe ®on to tOe iLonOe. 

Nor fhall the King have the Year, Day, 
and Wafle of Lands in Gavelkind holdcn 
of a Common Perfon, where the Tenant is 
executed for Felony. Ccn/uetud. Kane, infra, 
i Ed. %• Ilin. Kane, Pre/eripiion, 50. 20 
H. 6. Z. b. Stamf. de Pr^erog. 49. b. 50. a. 
Lamb. Peramb. Ii?. ? BuIJi. 215. Which 
fccms to be but a Confequcnce of the other 
Cuftom, according to the general Rule in 
BraSlon 130. a. 131. a. Non debet Rex de 
Jure habere annum fcf diem de aliqud terrd qua 
non pojfit ejfe EJebeata Dominorum. 

But 
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Book II. But this Cuftom holds only where the Dc* 

K^,y^^ fendant fubmits to the Judgment of the Law, 

Howitiscon-^^j not where he withdraws himfelf front 

the Hands of Juftice, and will not abide a 
legal Trial ; for if Tenant in Gavelkind, be- 
ing indicted for Felony, abfent hinrifelf, and. 
is outlawed after Proclamation made for him 
in the County ; (or if formerly he had taken 
Sanftuary, and had abjured the Realm) his 
Heir fhall reap no Benefit by the Cuftom» 
but the Lands (hall efcheat to the Lord, anrf 
the King fhall have Year, Day, and Wafte 
in them, if holden of another, in like man- 
ner as the Common Law direfts, as to Lands 
which are not fubjcft to the Cuftom of Ga- * 
vclkind, Confuet. Kane, infra. Itin. Kane. 
55 H. 3, Roi. %6. 7 Ed. i, ///'«. Kane. 
Ret. 2^* R^x. 6 Ed, 2. If in. Kane. Plac. 
Coron. Rot. 62. 8 Ed. 2. It in. Kane. Pre-- 
Jcriptiony 50. 22 Ed. j, Prefcrsptiony 40, 
Statb. Cujiomy pi. 2. Lamb.Peramb. 11? ''"• 
Stamf. de Prxrog. 40. h. i. Roll's Rep. ^6i. 
I H. H. P. C. 360. fVrigbt on tenures 210. " 
i\nd fo it was adjudged in Cane. 28 Eliz. be- 
tween Broeas and Savage^ cited in the Margin 
of the laft Edition of Dyer ^10. b. 

Mn Itinere tV. de Ralegh in Com. Kane. 

* Affifa Mortis Anteceflbris, &c. fi Adelophusy 

* &c, ubi dicitur, quod Felonia Anteceflbris, 

* non impedit Seifinam Hseredis, nee Suc- 

* cefiionemj fed hoc fpecialiter in Com. Kane. 
' de Tenementis, qua* tencntur in Gavelkind, 

* fi illp, qui Feloniam feccrit, judieium/ufti- 

* nueri^.* Brad, lib. 4. f. 276. b. 

It 
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It is faid obiter in Chapman\ Cafe, a iJ^/Z's ^^^P- ^V* 
J5^p. 368. That if a Brother in Gavelkind is whcthcTV 
attaint^ the Land Ihall efcheatj tho' othcrwife Brother fhall 
it is, if the Father be attaint; for ^he Father inherit the 
U the Bough y and the Son to the Plough : And Gavelkind 
the Reafon there given is. That the Cuftom \]l^^^J^^l 
fliall be taken ftriftly. cutlrd^for Fc. 

But this is a miftaken Opinion. Mr. Lam- lony, 
hard in his Peramb. lU. tho' he admits that 
feme have doubted whether the Brother or 
Uncle (hall have Advantage of this Cuftom, 
is notwithftanding of Opinion himfelf. That 
whoever the Heir be, he fhall enjoy this Pri- 
vilege under the Cuftom, as well as the Son; 
bccaufe the Words of the Cuftumal extend to 
the Heir in general, and are not reftrained to 
the Son alone. 

And it is a Diftinftion unknown to moft: 
of the Authorities, both ancient and modern, 
the Words of w'hich are general as to all 
Heirs ; Felonia Antecejforis non impedit Seifi" 
nam H^redis, nee SucceJJionem. Braft. Jupra. 
And 8 Ed. a. Prejcription^ 50. By the Cu- 
ftom of Kenty if a Man be hanged for Fe- 
lony, the Lord (hall not have the Efcheat. 
And Bacon's Ufe of the Law 139. That the 
Land is not forfeitable nor efcheatable for 
Felony. And i H. H. P. C. 360. That if 
the Anceftor be executed for Felony, the 
Land (hall not efcheat, but defccnd to the 
Heir. 

And Rot. Clauf. 8 Rich. 2. m. 2. Kane. 
The King writes to the Sheriff of Kent to 
redeliver the Gavelkind Lands of a Man exe- 
cuted for Felony, which he had feized ; 
' Cum fccundum Confuetudinem de Gavel- Taylor of > 

' kindCavelk. lo:'. 



Dower of 

Gavelkind 
Lands not- 



Httfband. 
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Book II. • kind in hoc cafu nos habere non debemus 

* annum, diem, neque vaftum, nee capicaJts 

* Domini indc Efcheatam ; fed proximi Ha*^ 

* redes fie conviflorum & fiifpenforum hser 

* ditatem fuam immediate confcquuntur, F 
' Ionia ilia non obftante.* 

And by the fame Cuftom the Wifc' 
Dower of the Moiety of Gavelkind Lands, 
was in no Cafe forfeitable for the Felony of 
withftanding the Hufband, but where the Heir fhoold lofe 
SZlf ^^^ his Inheritance- Confuet. Kane, infra. 8 H. 3. 
Prefcription, 60. adjudged. Lamb. Peratnk 
§11. Nofs Max. 28. 

' Dos port Feloniam [mariti] peti non po- 
^ teft a muliere, &c. nifi in cafu fpeciali, ficut 

* in Kancid.^ BraU. lib. 4. f 3 r i. 
This Cuftom holds only in Cafe of Fe* 

lony, and extends not to Treafon ; for if a 
Man be any way attaint of this Offence, his 
Gavelkind Lands are forfeited to the King, 
notwithftanding this Ufage. Lamb. Peratnh. 
I??. Dav. 37. 1 H H. P. C. 360- fTrigbt's 
Tetiu res 11%. 

Indeed it feems the Cuftom may extend to 
Petty Treafon j for that Offence is by the 
Law properly comprehended under the 
Word Felony. Co. Liit. 391. a. . The 
Lands efcheat to the Lords of the Fee, as 
in other Felonies. Stat. 25 Ed. 3, e. 2. And 
auterfois attaint of Murder is a good Plea to 
an Indictment of Petty Treafon for the fame 
Death ; becaufe it has the fame Judgment in 
EfFeft, and the very fame Forfeiture. 3 Inft. 
21?. 

JMr. LambardhySy That * peradventurc this 
' Rule holds not in Felonies made by Statutes 
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' of later Times; becaufe the Cuftom cannot Chap. IV, 
' take hold of that which then was not at all/ v^ Z ^ ^ — I 

As Felonies by Statute are now fo nume- 
|Ous^ this may be a Qucftion of confiderablc 
Importance i but it is remarkable, that no 
iother Book, either ancient or rtnodernj ma- 
king mention of this Cuftom, takes Notice 
of this Point; but all fay. That the Cuftom 
extends to Felony, without offering at any 
Diftinftion. 

Now Felony is the Genus of all capital 
Offences under Treafon (except Piracy, which 
is an Offence by the Civil Law); and tho' the 
Species of this Offence arc much encreafed 
within Time of Memory, yet they arc 
created in Similitude of the old Felonies, and 
arc to be puniflied in the fame Manner, and 
no other. And when a Statute makes a new 
Felony, or fays, the Offender (hall fuffcr 
as in Cafes of Felony, it entirely refers itfelf 
for the Punifhment to the Common Law : 
! And the Word Felony being Vocabulum Artis, 
\ we muft have recourfe to the Common Law 
for an Explanation of the Nature of it; 
which tells us. That it is an Offence punifh- 
able with Death, with Forfeiture of Goods, 
with Corruption of Blood ; as a Confequence 
whereof the Land will efcheat to the Lord 
(pro defeSfu H^redis, and not as an imme- Salk. S5. 
diatc Forfeiture) in all Places except in 
Kenty where the Cuftom is allowed to have 
Power to exempt the Gavelkind Lands from 
the general Rule, and the Inheritable Blood 
remains as to Tenements of this Nature, 
notwithftanding the Attainder of the An- 
ceftor. And it is material, that the Efcheat 
2 of 
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of the Lands is no Part of the Judgment in 
Felony, but merely a Conf^quence implied 
by the Law on fuffering for any Offence of 
this Kind, to which the Cuftom of Kenf is a 
neccflary Exception. 

If a Court has by Cuftom Power of hold- 
ing Pleas, and an old A ft ion is given by 
Statute in a new Cafe, it is within the Jurif- 
didbion. 2 Saund. 254. Green and Cole. And 
the like Law on a Grant of Conufance of 
Pleas. Hob. 48. An4 it feems that the old 
Punifhment of Felony being applied to a 
new Offence, our Cuftom may with a Parity 
of Reafon extend to it. 
Whether this Mr. Lambard likewife doubts whether this 
Cuftom ex- Cuftom extends to Piracy ; which mull be 
tends to Pi- underftood of an Attainder before Commif- 
^^^* fioners, by Virtue of 28 //. 8. c. 15, for on 

a Conviftion of Piracy before the Admiral, 
no Forfeiture of Lands is incurred. The 
Words of the Statute are, Thzt /uch as Jhall 
be conviSl of anyjucb Ojffencesj &c. Jball have 
and/ufferjucb Pains of Death, Lojfes of Lands ^ 
Goods and Chattels, as if they, had been atfaint- 
ed and convi£led of any Treafons, Pelonies, Rob- 
beries, or other the /aid Offences done upon the 
Lands. Which Words are merely relative, 
giving only the fame Forfeiture foe a Felony 
at Sea, as would be incurred by the like Of- 
fence at Land; and if Gavelkind Lands are 
not forfeitable in the latter Cafe, how can 
they be in the former ? 
Whether this Twijden Jujlice fays, in^ i Sid. 138. That 
Cuftom be in he had heard that the Cuftom of The Father 
any other fg fj^g Bough, &c. was in no other County or 

Hijl* 
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H(^. ^ Gavelkind io6. mentions that the Ga- Chap. IV. 
velkind Lands in the Liberty of Urcbinfeild 
in Herefardjhire partake of the fame Privi- 
lege. 

- Indeed the fame Author fays, that this was 
the Right of all Wales-, which is certainly a 
Miftake, for it appears by Statutum IVallia^ 
12 Ed. I. that even at the Time when the 
J-ands in that Principality were partible among 
the Males, the Attainder of the Anceftor for 
Felony was a Bar to fhe Heir : Si excipiat quod 
Antecejfor^ vel aliguis in dejcendendo commifit 
Feloniam, per qu,amfibi non competit aSlio, is?c. 
terminetur per recordum Jufticiariorum^ vel per 
Inquijitionem Patriae de Jufpenfione^ i^c. 

In the Stat, de Prarog. .RegiSy c. i6. it is 
mentioned to be ufed in the County of Glo- 
cefler by Cuftom, That after one Year and 
one Day the Lands and Tenements of Felons 
Ihall revert and be reftored to the next Heir, 
to whom they ought to have defcended, if 
the Felony had not been done. 

But this Cuftom differs from that of Kent 
in one Refpeft, That the King fhall have the 
Year, Day, and Wafte; bufc not fo of Lands 
in Gavelkind. Stamf. de Pr^rog. 50. a. 
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CHAP. V. 

^f t^e CuSom or Kent to tteDffe ®a\)ef- 

itfnii lanti0. 

Bookir. TT7HETHER Gavelkind Lands in Keni 
W were devifcablc by the Cuftooi of that 
County, or not, was a Queftion formerly much 
litigated ; it being a very valuable Privilege 
before 32 H. 8. when it was not in the Power 
of the Owner of any Lands in this Kingdom 
to alien them, without a fpecial Cuftom of 
the Place where they lay, by any A6t to be 
ambulatory till the Time of his Death ; but 
he was put to depart with the legal Eftate, by 
making a Feoffment to his own Ufe, or to 
the Ufe of his Will, and that Ufe he might 
devife; an Invention too but of later Times, 
and attended with fome Inconveniences. Nor 
did this ceafe to be a Matter* of Importance 
on the general Liberty given by the Statutes 
of Wills to devife Socage Lands by Will in 
Writing; for tbefe Statutes, being in the Af- 
firmative, were holden not to takeaway a Cuf- 
tom of devifing, Co. Litt. i\i. b. 3 Rep. 35. 
and confequently the Affiftance of the Cuftom 
was ftill wanted to make a Will of Socage 
Lands, when joined with a Devife of Lands 
holden by Knight-Service in Capife, good for 
the Whole of the Socage, which otherwife 
had been void for a third Part ; 2 Sid. 153. and 
likewife to make efFedlual Devifesby Parol; • 
for I take.it that the Cuftom was claimed even 
for them, a tJ/V. 154. Somn. i6u But this 
I ^ Queftion 
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Qucftion is now rendrcd entirely ufclcfs by Chap. V. 
12 Car. 2. 24. which has reduced all Lands v^v^** 
to common Socage j and the Statute againft 
Frauds and Perjuries y 29 Car. 2. 3. y^^7. 5, 
which enafts. That '^ AH Devifes or Bequefts 
•* of any Lands or Tenements, devileablc 
** either by Force of the Statute of Wills, or 
** by this Statute, or by Force of the Cuftomnif 
** Kent, or the Cuftom of any Borough, or 
any other particular Cuftom, (hall be in 
Writing, and figned by the Party fo de- 
viling the fame, or by fome other Perfon 
in his Prefcnce, and by his exprefs Direc- 
" tions, and (hall be attefted and fubfcribed 
'^ in the Prefence of the faid Devifor by 
*• three or four credible Witneffes, or elfc 
*^ they (hall be utterly void and of none 
'' EfFcd." 

But as many Things grow Matters of 
greater Curiofity by ceafing to be of Ufe, 
I fiiall briefly take Notice of the moft mate- 
rial Arguments and Authorities whicK occur 
in the Books, either for or againft: this Cuf- 
tom. 

Arguments con, the Cujiom. 

1. That it is a Rule in Law, That an Afljze Arguments 
of Mortdanceftor lies not of Lands devifeable againfl the 
by Will J though it be not alledged by the ^"^^»- 
Plea,- that they are aftually devifcd. Fleta 296. 
h. 4 Ed, 2. Fitz. Mortdanceftor, 39: 22 Ajf. 
pL 78. F. N. B. 196. /. Yet it appears by 
BraSf. /. 276. b. and by feveral antient Re- 
cprds cited in Somner, That an Affizc of 

R 2 Mort' 
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Book IL Mortdanceftor lies for Gavelkind Lands in 
Kent. Somn. 152. . 

2- That it is evident there was within the 
City * of Canterbury a fpecial Cuftom to 
devife Lands -, but there needed no fuch Cuf- 
tom, if all Gavelkind Lands in Kent had 
been devifeable, Somn. 1^1. The City of 
Canterbury having, within Time of Memory 
only, been feparated from the County of 
Kent. 

3. That moft of the anrient Wills of Ga- 
velkind Lands in Kenty mention Feoffees to 
Ufcs, particularly the Will of Fineux, Ch. J. 



* Itin, Kancp 55 ^. 3. Rot. 85. ' Juratores dicunt 

* fuper facramentum fuum, quod Conluetudo Civitatis 

* Cantuar, talis eft, quod quilibet de Civitate predida 

* poteft legare MeiTuagia fua, quae habet in eadem Ci- 

* vitate, adeo bene ficut & alia bonk & catalla fua,' 
And in 55 //. 3. ///;/. Kane. Rot, 1 8. it is pleaded. 
That the Tenements within the Borough of Mfff^re (now 
called Minfler, in the Ifle of Tbanet) were devifeable by 
Will fe^undum Confuetudinem Burgi, 13 c. And in AJf> in 
,Com. Kane, 4 Ric, 2. in an Affize brought by John 
Crake and Dionijia his Wife, againft John Bolle and JlicB 
his Wife, the Tenants plead. That the Tenements arc 

* infra quoddam Dominium vocatum Burgum Monachorum 
' in Villa de Se/altre, quod quidem Dominium eft Prions 

* Ecclefiae Chrijli Cantuar* y &c, & etiam quod omnia 

* terrse, & tenementa infra idem Dominium funt^ & a 
' tempore quo non exfat memoria, legabilia, & legatJ^ 

* fuerunt pro voluntate tcnentiumeorundem, tam.uxori- 

* bos hujufmodi tenentium, quam aiiis;' and pleads a 
Devife accordingly. Nor hive I been able to find in die 
Records of the Kentijh Iters, or among the Pleas before 
Juftices of Affize, any one Title made under a Devife by 
the general Cuftom of the County, or indeed any Foot- 
fleps of fuch a Cuftom. 

of 
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of B. R. Ready Ch. J. of C. B. and Butlery 
Jufi. who, had there been any Cuftom to de- 
vife, could not have been ignorant of it. 
Somn. 152, lyjj. 

4. In the Regifter there be 14 Writs o{ Ex 
gravi ^ereldy for Lands devifeable 5 yet not 
one of them takes Notice of the Cuftonnofany 
County. Somn. 153. Nor was th^re ever any 
fuch Writ for any Lands in the County of 
Kent at large out of fome City or Borough. 
Somn. 161. • 

5. In fcveral Wills of Lands to be found in 
the Regifters of Canterbury and Rocbeftery in 
the Interim between the Statute of Ufes, 27 
H. 8. and of Wills, 32 H. 8. (a Time moft 
proper for the Cuftom to have exerted itfelf) 
there are Claufes bequeathing to the Heirs at 
Law pecuniary Legacies, in Cafe they did, not ' 
controvert the Devife j a plain Argument of 
the Diftruft and Doubt of the Teftator of 
their Validity. Somn. 163, 164. 

6. tt appears by many Offices before the 
Efcheators, and continual Enjoyments ac- 
cordingly, that fince the Statute 32 //. 8. in 
many Cafes, where Men have died feifed of 
Gavelkind Land, and Land holden By Knight- 
Service in Capite^ and have devifed the Whole, 
the Heir has not>yithftanding had a full third 
Part. Somn. 154, 155. 2 W. 154. Which 
had not been, had the Gavelkind Land been 
devifeable by Cuftom i as appears by 3 Rep. 

7. That there is no Mention made either 
in Lambard'% Perambulationy or in the Confue^ 
tudines Kancia of any fuch Cuftom. 

R 3 8. Pa/cb, 





€>f tbe Cuffom to tietiffe. 

8. Tafch. $j Eliz. C. B. Between HultM 
and Startbopt it was agreed by the Court, on 
Evidence to a Jury of Kenty That Gavelkind 
Lands in that County were not devifeable by 
Cuftom. Somn. 155. 

Arguments pro tbe Cujiom^ 

Arguments i. That the Cuftoms of Kent are fuppofed 
for the Cuf. iQ i^g ^hg Remains of the old Common LdW ; 
^°^* and Lands during the Saxon Times were de- 

vifeable by Teftament. Nat. Bac. of Govern- 
ment^ Quarto Edit. 108. Somn. 84. As ap- 
pears by the Will of Etbeljian Atbelingy Son of 
ICing Etbelredy Anno 1015. tranfcribed in the 
Appendix to Somn. 198. and that of ByrhtrU 
in Lamb. Peramb. 492. and the ^extus Roffen* 
Jis, now publifhcd by Hearne. 

2. To thefirft Argument made ufe of againft 
the Cuftom they anfwer. That an Aflize of 
Mortdanceftor does lie of Lands devifeable, if 
♦4'^^-3- 33* the Anceftordied feifedj indeed if the Defen- 
#• 35 ^ dant (hew an adual Devife to himfelf, it is a 
* good Bar to the A&ion. Launder and Brookes^ 

Cro. Car. 56a. And of the fame Opinion was 
GJynne, Ch. J. in the Cafe of Browne and 
BrookeSi J 659. (according to a Report I have 
feen of that Cafe under the Hand ofPemierton, 
afterwards Chief Juftice) and faid. That tbe 
Books abridged by Fitzb. tit. Mortdanceftor^ 
39, 52. to the contrary were not Law. To 
^vhpm NewdigateyJuA, affented, and faid. That 
the Books^ which report, that on the Plea that 
the Lands were devifeable, the Writ oi Mart- 
ianhfiar abated, are to be underftood, that 



a)f t^ cuifom to ntMttt 239 

oil the^ Pica that they were devifcable and ac- C^^P- V. 
tuaiy devi/edf the Writ abated. XJ^'\rt^ 

3. In Anfwcr to the fourth Argument they 
rely on F. N. B. 198. L. which fays, that the 
Writ Ex gravi ^ereld lies where a Man is 
fcifed of any Lands or Tenements in any 
City or Borough, or /> Gavelkind^ which Lands 
are devifeable by Will Time out of Mind. 
And in iW/s Max. 24. It is faid, that Ga- 
velkind Lands may be given by Will by the 
Cuftom. 

4. There are in the Regifters of Canter^ 
hury and Rochefter divers Wills of Lands in 
the Times of H. 6. Ed. 4, H. 7. in feve- 
ral upland Villages in Kenty which cannot lay 
aCuftom to dcvife merely within themfelves, q j^. 
and no Mention made of Feoffees to any Ufc. ,10, t, * 
Juounder znd Brookes i Cro.Car. 561. Browne 

and Brookes, 1 Si J. 154. 

5* In the Cafe of Launder and Brookes was 
Ihcwn a Book of Reports, where in 41 Csf 
42 JE/iz. the Court of C. 5. agreed, that there 
was fuch a Cuftom in Kent. 

6. This Queftion was tried feveral Times 
on the Will of WilUatn Brookes i« and there 
is Mention made in Cro, Car. 561. of two 
Verdifts in that Cafe for the Cuftom on Trials 
at Bar, and one Nonfuit of the Plaintiff 
(whofe Title was from the Heir) after the 
Jury had withdrawn to confider of their Ver- 
dict, the Opinion of the Court being for the 
Cuftom ; and though there had been one 
Verdidt fpr the Plaintiff, ytt Finch Ch. Juft. 
ftiewed his Diflike of that Verdift. Launder 
and BhokeSj Cro. Car. 561. And afterwards, 
9n a Trial on the fame Will and Cuftom 

R4 it 
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Book II. Jt is faid, that fix Vcrdi<5ts were produced, 
^"^^^'^^ which had all been for the Cuftom, and 
though there was then a Verdifl: againft the 
Cuftom, yet the Court difapproved of it. 
Q. Sid. 154. Browne and Brookes. And it 
being; contrary to their Direftions (according 
to the manufcript Note I have already cited) 
they carried their Diflikc of it fo far, as to 
ftay the Entry of the Judgment in that Aftion, ] 
till a new Ejeftment brought by tnc late De- 
fendant (hould be tried. 

7. In the Cafe of Hammond and ^bornbill. 
Style 476. It is affirmed by Serjeant Twi/den 
(a Kentijh Man) that Gavelkind Lands, tho' 
they come to be holden by Knight-Ser- 
vice, are devifable.by Will by the Cuftom 
of Kent. 

8. This Matter was again tried at the King's 
Bench Bar by a Jury of Kent^ Pajcb. 14 Car. 
2. entred Hill. 13 Car. 2. Rot. 476. who 

Ante 77. found that Gavelkind Lands were devifeable 
by the Cuftom of Kent^ Wijeman and Cotton, 
I Sid. 77, 135. Hard. 325. Ray. 59, 76. 
I Lev. 79. 

Which laft Verdift feems to have fettled 
the Queftion in Favour of the Cuftom : And 
accordingly the Claufe of the Statute of 
Frauds above-mentioned takes Notice of the 
Cuftom of Kent to devife. 

And the fame Cuftom to devife Gavel- 
kind Lands in this County was likewifc 
found about the Beginning of Queen Anne's 
Reign by two Verdifts; one between Jrthur 
and Bockenham m C. B. Fit zb -Gib. 233. 
gnd the other in the Cafe of Bunker and 

Cooki 
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Cvoke in 5. /?. Fitz-Gib. 225. 4?^/i&. 237. C'hap. V* 
both on the Will of pyUliam Bockenbam. v^vx^ 

The Cafe was this; JV. Bockenbam dcvi- This Cuftom 
fed to his Wife all his Lands, Tenements ^^^!J""°'^<* 
and' Eftate whatfocver, of which he fhould ^^^ ^^^ 
be poflcffed or inverted with at the Time of Devifor had 
his Dcceafe : He afterw^ards purchafed Lands not at the 
of the Nature of Gavelkind in Kenfj devife-'^^"^*^'^® 

able by Cuftom of that County; and ^^^X' 
the Queftion on a fpecial Verdift was, whe- 
ther thefe after-purchafed Lands could pafs 
by the Will : It was infifted, that if the 
Statutes of Wills did not enable a Man to 
devife Lands before he was feifed of them, 
bccaufe the Words are, every Ferjon having 
Lands, yet that Lands devifeable by Cultom 
differ; becaufe thefe Cuftoms, as appears by 
the Writ ^x gravi ^ereldy are to devife his F.N.B. ipj* 
Lands and Tenements tanquam bona 6? catal-- ' 
lafua, and a Man may difpofe of the Chat- 
tels and perfonal Eftate, that he fhall acquire 
after the Time of his Will. But Holt Ch. 
Juji, and the whole Court of B. R. held, 
that the Lands pafled neither by the Statute, 
nor by the Cuftom ; for that is to devife ?>- 
nementa Jua, and therefore before he can 
difpofe of them they muft htfuay they muft 
be his Property ; and if they are x\ox. Jua at 
the Time of the Devife, they are out of the 
Cuftom. And the Pleading in the Cafe of 
cuftomary Devifes is, that the Teftator being 
feifed in Fee did devife. And this Judgment 
of B.'R. was affirmed in the Houfe of Lords, 
Fitzb. 225. Bunker ^nd Coke y Salk. 237. 
S. C. And the fame was determined in the 
Common Pleas in the Cafe of Arthur and 

Bockenbam^ 
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Book II. Botkenbam. Fitzb. I233- In which Book art? 
^•'^^f^ the Arguments oiHoIt and Trevor Ch. J, very 
fully reported. 
Of Evidence As the particulkr Cuftoms of Gavelkind 
ofthcCuftomarc traverfable, it may be proper here to 
of deviling, take Notice of fome Evidence of an ex- 
^^* traordinary Nature admitted in the Cafe of 

Cro. Car. launder and Brookes ^ to prove this Cuftom 
5 ** of deviling, i Lombard's Perambulation of 

Kenty out of which was fhewn the Copy of 
the CuftumaU faying, that Lands m;iy^ be 
given or fold without the Lord's Licence. 
And a Precedent was produced out of the 
fame Book> pag. 492. (as it feems by the Court 
themfclves) otaTeftament before the Con-» 
queft. 

2. Law- Books ^ as F. N. B. 198. L. (Juprd) 
and a Book of Reports, where in 41 & 42 
Eliz. the Court of C. B. agreed, that there 
was fuch a Cuftom in Kent. 
y The Cuftom of dcvifing Lands of the Na* 

ture of Gavelkind is not confined to Kent 
alone, for Jones Juft. in the Cafe of Launder 
and Brooke^ fays, that in Nortb-Wales there is 
much Land, formerly of this Nature, by Cu* 
ftom devifeable by Writing, or without Writ- 
ing. And Hwijden Juft. fays, 1 Sid. IJ7. 
that the Cuftom of Devifing ftill remains 
there, notwithftanding the Land is di'fgavellcd 

by 34 ^. ii H. i. 

And in the Liberty of Urchenfieldy where 
the Lands are Gavelkind, there is a Cuftom 
found by Verdid of devifing Lands purchafed, 
as appears by a Record 20 Ed, i. in Receptu 
Scaccarii, cited in Taylor' % Hiji. of Gavelkind 
1 10. 

CHAP, 




CHAP. VI. 

Of tfie Culfom of gavelet. 

THE Writ of Cejfcpvit was introduced Of Q^wif 
as the general Law of the Kingdom b/Sututc^ 
by the Statute of Ghcefter, c. 4. (6 Ed. i.) 
in the Cafe of Tenant in Fee- Farm: That 
if a Man lets his Land to Fee-Farm, or to 
find Eftovers in Meat or Clothes to the 
fourth Part of the Value of the Land, and 
he who hoi is the Land fo charged, lets it 
lie frelh and unoccupied, fo that the Party 
can find no Diftrefs there, for the Space of 
two Years together, the Lands may be re- 
covered by this VJuiy unlefs the Tenant 
comes before Judgment and pays the Ar- 
rearages and Damages, and finds fufficient 
Sureties to pay the Rent for the Future, 
F. N* B. 210. A. 2 Inft. 295. And an- 
other Writ of Cejfavit was given in imita* 
tion of the former by Stat. Wejlm. 7. 21* 
(13 Ed. I.) to the Lord where the Tenant 
with-holds his accuftomed Services for two 
Years, letting the Land lie without fufficient 
Diftrefs ; or in Cafe he enelofes the Land, fo 
that the Lord cannot diftrain. F. N, B. 208. 
H. Cff K. 2*InJi. 401. And a like Writ lies 
by the fame Statute, r. 41. for Lands given 
for Alms, i^c. if fuch Alms are withdrawn for 

two Years. 

But the County of Kent has from TimeOfC^v»> 
immemorial had a Proceeding for the Cef- by theCuftom 
fir of the Tenant, called GaveUt, {Corfutt. ''^'''' 



244 ^f tu Cttlfom of ^aDelet 

Book II, Kane. 55 H. 3. //!»• iRT^irr. ,i?c/. 166? 79. 
6 £//. 2. ///>/. Kane. Rot. 29. P/^r. C^r^w, 
Somn. 31.) very different from that given by 
Statute. 

If Tenant in Gavelkind with-holds from 
his Lord his due Rents or Services, the Cu- 
ftom of this Country gives the Lord a fpe- 
cial and folemn kind of Ceffavit after this 
Manner ; The Lord, after fuch Ceffing, 
ought by * Award of his three Weeks Court 
to feck from Court to Court till the fourth 

Court 



* This Proceeding be^rs a ftrong Refemblance to 
that of the Feudal L;iw, for the Contumacy of 
the Tenant. * Doininus vocat n)ilitem« qui ab eo 
' feudum poffidebat^ dicendo eum in culfam incidifle, 

• per quam feudum amittere debeat ; hie non refpon« 
' det ; ^xritur, quid faciendum £t Domino ? Re- 

• fpondeo eum ad Curiam vocari debere, & fi non ve- 

• nerit*, iterum eum debere vocari ufq; in fpatio tertio 

• feptem vel decern dierum, arbitrio ejufdem Carise 

• terniinando. Quod ii neq; venerit ad^ertiam voca- 
' tionem, hoc ipfo feudum amittat : £t ideo debet Carist 

• Dominum mittere in poffeflionem. Sed fi infra an- 

• num venerit, rcftituitur eipofleffip: Alioquin & be- 

• neficium & pofTeffionem amittit. Feudor* Lib, 2. 
' //>, 22.' And With-holding the Services is reckoned, 
by the Conititutions of the Emperor Conrad, amongd 
the Offences for which the Tenant incurs a Forfeiture. 
Si fervitium dehitum facere recu/a*uerit y *vel feudum ah- 
negaverit. Lib, 3. tit. i. ^ Spelm. Glof. Jub verbo 
Felonia. But I take/ it that the Origin of our Coftom 
13 rather to be referred to the old Common Law of this 
Kingdom, before the Introduftion of Feuds ; for by 
the eighteenth Law of Caxuie, * Nemo Namium capiat, 

• nee in Comitatu nee extra Comitatum, priufquam ter 

• in Hundredofuoreflom fibiperquifierit. Si tertia vice 

• redlum non habeat, cat quarta vice ad Comitatuni 
' fScyregemote) & ifte Comitacus quartum ftatuito diem; 
' & fi ncc turn quidem impetrarit, liberam fui juris 

* ubivis 
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Court in the Prefenceof Witnefles, whether Chap. VI. 

any Diftrefs may be found on the Tenements, 

or no ; and if within this Time he can find 

none, then at the fourth Court it fhall be 

awarded, that he take the Tenements into his 

Hands as a Diftrefs or Pledge for the Rent or 

Services withdrawn, and he fliall detain them 

for a Year and a Day without manuring or 

occupying them i within which Time if the 

Tenant comes, and pays the Arrearages, and 

makes reafonable Amends for with-holding 

the fame, he Ihall enjoy his Tenements again : 

Biit if he come not within that Time, then 

at the next * County Court, the Lord 

ought in Prefcnce of Witnefles to declare his 

former Proceeding, to the End that it may 

be notorious j and after this County Court 

holden he (hall, by Award of his own Court, 

enter into the Lands, and occupy them as his 

own Demefnes. Confuet. Kane, infra. Lamb. 

Peramb. fiT|^|i3. And if the Tenant comes 

afterwards, and is defirous to have the Tene- 



*'ubivis recuperandi licentiam afTequitor.* And the 
very fame Law is to be found among thofe of If'illiam 
the Conqueror. Namium, from the Saxon Word Name, 
fignifies a Diftrefs or Pledge ; and this term is applied 
to our Cuftom by Bra^on, * Si Dominus per Confi- 
'derationem Curiae fuse pro defeftu fervitii ceperit te- 

* nementum in manum fuam, licut Jimplex Namium, 
' donee de redditu fiierit fatisfatium, &c. Et de hac 

* materia fatis inveniri poterit in Itinere in Com. 
' Kane. Anno Regni H. J2. £ra^. Lib. /^, c, 2j. 

* fol. 205. h. 

* So read Count e with Lombard^ % Copy of the Cuftu- 
maly and the MS, of Lincoln's Inn, and not Courte, as 
is printed bv TosteU 

ments 
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mcnts again of his former Eftate, he fhalf, 
before he be re-admitted Tenant, pay the 
whole Rent in arrear, and perform his other 
Services, and Hkewife make amends to the 
Lord for the undue Detention of them : Con- 
cerning the Meafure of which Amends the 
Copies of the C«^«w^/ differ: fome afleffing 
it at 5/. others at nine Times the Rent, 
others faying only in general, that he fhall 
make Compofition, leaving the Quantity un- 
certain. Nor' are the Evidences of this Cu- 
ftom on Record more reconcileable one with 
the other in this Inftance, though they agree 
well enough in other Particulars. 

' S5 H. 3. Itin, Kane. Rot. 7. Affifa^ 
venit recognitura fi Mile/enta, quae fuic 
Uxor Johannis de Langedetij & alii injuftc 
diffeifiverunt Alexandrum Mayle de Tene- 
mento fuo in Eajlbarling. Affifa captapcr 
Defaltam. 

* Juratores dicunt fuper facramentum 
fuum, quod prsediftus Alexander tenuit pra;- 
difta tenementa d^ predifta Milejentd per 
certum fervicium, & quia praediSum fervi- 
tium ei aretro fuit, ipfa per Conliderationcm 
Curiae fuse diftrinxit pro prasdifto reddituj 
fed dicunt, quod ipfa, incontinent! poft- 
quam prasdifta diftnftio ei adjudicata fuit, 
adivit tenementum illud, & illud in manu 
fua. tenuit, & in illud manuoperata fuit, 
& arbores in eo crefcentes abfcidit, quod 
ei facere non licuit fecundum Conjuetudinm 
Kane' J qua talis eli^ quod cum redditus ali- 
cui aretro eft ex aliquo tenemento, quod te- 
netur in Gavelykynde, ipfe debet adunafc 
Curiam fuam, & ibi oftendere qualiter rcd- 

* ditus 



1 



«' 
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ditus funs aretro eft, & ibi in Curia illl' Chap. VI. 
confiderari debet diftriftio per ca, quae in- 
venta fuerint in tcnemcnto illo, cc illam 
diftridionem tencre quoufq; fatisfaftum 
fuerit ei tarn dc rcdditu, quam de arrera- 
giis; &c fi nulla catalla fuerint inventa in 
tcnenncnto illo, tunc per confiderationem 
Curiae fuae debet Dominus feodi capere 
feodum in manu fua, abfq; aliqua manu- 
operatione in eo facienda, & poftea accc- 
dere ad Comitatum, & ibi oftendere quali- 
ter rcdditus fuus in aretro eft, & quod ipfc 
nihil invenit in tenemento fuo per quod 
diftringere potcft pro praedido redditu fuo^ 
& ibi dicendum eft ei, quod redeat ad Cu- 
riam fuam, in qua confiderari debet, qudd 
praediftus Dominus feodi diftringere poflit 
pro praedifto redditu fuo & ejus arreragio, 
& tenementum, quod de ipfo tenetur, in 
manu fua capere, & in co manuoperare, & 
explecia omnimodo inde provenientia ca- 
pere quou/q^; ^de fradiSlo redditu fimul cum 
arreragtis ei plene fatisfaSum fuerit : Et 
priufquam omnia praedidla adimpleta fue- 
rint, non licebit Domino feodi aliquam 
operationem in tenemento fuo facere, 
Uqde dicunt, quod eadcm Mili/enta, non 
obfervata praedifta folemnitate, feifivit pras- 
diftum tenementum in manu fua, & in 
eo manuopcrata fuit, & quod ipfa diffei- 
fivit praediftum Alexandrum de tenemen- 
to fuo. Idco Confideratum eft quod pras- 
di£tus Alexander recuperet feifinam fuam^ 
&c. 

2 1 Ed. I. ///». Kane. Rot. 23. Berewicke 
Roll. An Affize brought by Jdam de 

IVandle- 
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pleads, that 
he feized the 
Lands by the 
Cuftom of 
Kent, for the 
Cfjkr of his 
Tenant. 

The Cuftom. 
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Wandlejwortb and Joan his Wife againfl: Ste^^ 
fben de Bencefter^ who pleads. That the Tene- 
ments in Queftion were holden of his Manor 
of yilynloHy by the Service of 20 d. and Suit of 
Court; ' Et quia Servitium illud aretro fuit 
per unum annum & unum diem, poftquam 
idem ^dam & Johanna habueruntpraediftuni 
tencmentum, ipfe cepit tenementum illud 
in manum fuam fecundum Confuetudinem 
ufitatam in Comitatu ifto de Tenementis, 
quas tenentur in Gavelykend ; quae quidem 
Confuetudo talis ejlj fcil. quod quando Red- 
ditus alicujus aretro eft de aliquo tenemen- 
to, quod tenetur in Gavelykend, ipfe debet 
adunare Curiam fuam, & ibi oftendere qua- 
liter redditus fuus aretro eft, 82: ibi in Curia 
ilia confiderari debet Diftridtio per ea, qua? 
inventa fucrint in Tenemento illo,' & illam 
diflridtionem tenere quoufq; farisfaSum 
fuerit ei tarn de redditu, quam de arre- 
ragiis ; & fi nulla Catalla fuerint inventa 
in Tenemento illo, tunc per Confideratio- 
nem Curi^-c fuse debet Dominus feodi ca- 
pere Feodum in manum fuam, abfq; aliqua 
manuoperatione in eodem facienda, ^,* il- 
lud tenere per unum Annum £sf unum Diem, 
& poftea accedere ad Comitatutn^ & ibi 
oftendere qualiter redditus fuus aretro eft, 
& quod ipfe nihil invenit in Tenemento 
illo, per quod diftringere poteft pro prae- 
dido redditu fuo, & ibi dicendum eft ci, 
quod redeat ad Curiam fuam, in qua con- 
fiderari debet, quod . prssdidtus Dominus 



* Thefe Words are not in the foregoing Record, tho 
the greater Part of this is copied from the other. 

' feodi 
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* feodi capiat tcncmcntum, quod dc eo tcnc- ^^^PyY^* 

* tur, in inanum fuam, & in co manuopcrc- 

* tur, & -cicplecia omnimodo inde proveni- . 

* entia capiat, quoufq; tenens vencrit ad novies 

* deauramium ^ novies /olv€ndum, fi tenemen- 

* turn fuum rchabere voluerit. Unde dicic, 

* quod quia redditus prasdidus aretro fuit de 

* Tcncmento prgedifto, & ipfe nullam in po 

* invenit diftriftioneai, ipfc folennitate prse-* 

* dida in omnibus obfervatacepit tenemcntum 

* illud in nianuai fuam per Confiderationem 

* pr^ediftaoi, ficut ei bene licuit, abfq; ali- 

* qua diffeifina five injuria inde facienda, &c/ 
The Demandants in their Replication deny 
not the Cuftom; but that the Teliements are 
holden of the Manor. And afterwards there 
is a RetraxU, 

S5 H. ^. Itin. Kane, Evt. 15. in iorjo. In Affize. 
an Afllze of Mortdanceftor the Tenant pleads, 
Quod praedidus Nicholaus aliquo tempore The Tenant 
tcnuit praedifta tenementa de ipfo perccrtum V^^^^^» That 
fervicium in Gavelykynde, quod quiS. ^'^^J^^^f^^^^ 
aretro fuit, ipfe per longum tempus ante the Cuftom of 
mortem ipfius Nicholai diftrinxit primo feo- Kent^ for 
dum fuum, & poftea cum nichil invenifletCcfl««^» 
in feodo fuo per quod diftringere poflct pro 
arreragiis prsedidli redditiis, ipfe per Con- 
fiderationem Curias fua; feifivit tenementunri 
fuum in manum fuam jam triginta & fex 
annos elapfos, & lie tenementum illud in . 
manu fua hucufq; tenuit, quoufq; idem iVit- 
cbolaus, vel aliquis hasredum fuorum ad eum 
acccderet fnem faSurus^ro arreragiis prse- 
didi fervicii, prout ei bene licuit fecundum 
Confuetudinemiftf»n>lundedicitqu6dpra£- 
di<%us Nicholaus non obiit^ifitus. Sec* 

S 55^.3- 
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That the 
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nant» in the 
Name of Ga- 
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Coart, i^c, 
astheCuftom 
requires^ He. 



Ailize. 



flDf tlje €witQ\Xi of ^aUcIct. 

56 H 3. Itin. Kane. Rot. yg. An Aflizc 
of Mortdanceftovy by John Son of Richard It 
Mariner^ againft Sarah de Polftede.' * Capi- 
atur Aflifa per defalcam. Juratoresdicunt 
fupcr facramentum fuum, quod rcvcra prc- 
di6tum tenementum fuit aliqud tempore 
ipfius jR/Vtfr^/ le Mariner y de cujus mortc, 
&c. & quod idem Ricardus tenuit prse- 
diftam terram de quadam Agnete de Henlej 
per ccrtum fervitium, & de quo fcrvitio 
praediftus Richardus per fex annos ante 
mortem fuam non fatisfecit prsediftse Jg- 
netii immo dimifit terram illam jacere in- 
cultam, propter quod ipfa Agnes feifivit 
prsediftum tenementum in manum fuam 
per Confiderationem Curiae fuae, nomine 
Gavelettij & illud tenuit in ipanu fua per 
unum annum ; fed dicunt quod eadem Ag- 
nes per prasdiftum annum non adivit Comi- 
tatunty prout morisy ad habendum ibi Con- 
fiderationem Comitatus, prout Confuetudo 
Kancii€ requirit : Et quod eadem Agnes 
nihil habuit in praedifta terra, nifi nomine 
pignoris. Confideratum eft quod prstdic- 
tus Johannes recuperet feifinam fuamj 
&c/ 

* The next Record I (hall infert for the Pe- 
culiarity of the Judgment; which indeed 
feems rather founded on the Confent of the 
Parties, than the Right of the Matter. 

7 Ed. T. Itin. Kane. Rot. 19. Rex Roll. 

* Affifa venit recognitura fi Johannay quae fuit 
*^ uxor Rogeri de Rcmenal, & Stephanus filius 
' ejufi injufle diflcifivcrunt Rogerum filium 

* Johannis de, &c? 



Et 
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* Et prsedifta Johanna dicit, quod praedic- Chapw VI. 
tus Rogerus tenet tcncmentum praediftum ^-^»^^ 
dc i^vs^\&2L^Johannay et dicit quod fervi- ^^^T'^?^'^' 
tium, quod de praedidlo tcnemento ci de- Cuttom of 
bet, ei arctro fuit de uno anno & amplius, A>/,/conccrn- 
per quod Curia prasdiftae Johanna fimul ing Ceffcr; 
cum ipsa Johanna adivit Comitatum fimul ^J^^ ?^ k^*® 
cum ipsa, & in pleno Comitatu illo femel, /i*^ r^\ . 

, . *^ ' n. r A ' r n ^ J Lands on that 

bis, ter qusefta fuit dc ipfo Rogero, quod Account, 
fervitium fuum.debitum ci arctro fuit per 
unum annum & amplius, nee per aliqiiam 
diftriftionem illud fervitium deeo habere 
potuit; &: dicit quod Confuetudo Comifa^ 
tus ijim talis ell, quod fl tenens alicujus 
in fcrvitio fuo defccit, & fervitium illud 
detinuit per unum annum & unum diem, 
& fuper hoc convincatur, quod licet Do- ' 
mino fuo tcncmentum illud ingredi, & illud 
in manum fuam tenerCy quoufqi eifatisfaStum 
fuerit de pradiilo /ervitio, &? de arreragiis^ 
fecundum Confuctudinem Kancia : Et dicit, 
quod idem Rogerus conviftus fuit quod 
fervitium fuum de praedido tcnemento ei 
aretro fuit per duos annos & amplius, per 
quod Comitatus confideravit, quod ea- 
dem Johanna ingrederetur tcncmentum 
illud, & illud tencrct quoufq; ei fatisfadtum 
fuit in forma Confuetudinis praediftas ; & 
dicit, quod ratione ejufdem Confidcrationis 
ingrcdiebatur ipfa terram illam, & illam 
adhuc ea ratione tenet ; & quod taliter 
intravit terram illam, & non per diffeifi- 
nam, petit quod inquiratur per Affifam. 
Et quia Juratores fuper facramentum fuum Verdi£l ac- 
teftantur, & dicunt quod praedicta Johanna cordingly. 
& Stefbanus ingrcdicbantur praedidam ter- * 

S 2 * Tarn 



«5* 

Book n. 



Jndgmentj 



S>t t^e CttSom of €^atielet 

ram ca ratione^ quam praedifta Johanna di- 
cit, & non per diffeifinam, & fuper hoc vc- 
niunt pracdifti Stepbanus & Jobannay & con- 
ccdunt, qu6d prasdiftus Rogerus rchabcat 
pra^iftam tcrram quacunq; hora ci fatif- 
faflum fuerit de redditu praedifto & arrera- 
giis, in forma Confuetudinis praedidae; Idco 
diftum eft pracdifto Rogeroy quod fatisfaciat 
ci de pra:di6lo fervitio & arreragiis, &c. 
Poftea vcniunt Juratores, & adinvicem exa- 
minati & requifiti quantum arctro fuit prc- 
diftsE Jobanna de arreragiis fcrvitii praedifli 
Rogeriy dicunt quod quatuor librae decern 
& novem folidi : Et Ideo Confideratum eft 
quod praediftus Rogerus recuperet feifinam 
fuam de prsediftis tenementis, & idem Ro- 
gerus fatisfaciat eidem Jobann^e de arreragiis 
prasdiftis. Et prseceptum eft Vicecomiti, 
quod de tcrris & catallis praedidi Rogeri 
fieri faciat, &c. de die in diem, & ea fine 
dilatione habere faciat praedidtas Johanna, 

dec: 

I 

This Cuftom of Gavelet is likcwife pleaded 
in //i/r. Kane. 39 H. 3. Rot. 3^ in dorfo. 43 
H. 3. Itin. Kane. Rot. 2. S5 ^' 3' ^^^^* 
Kane. Rot. 16. 6 Ed. 2. Itin. Kane. Plac. 
Coron, Rot. 29. But as it is in a more brief 
Manner than in the foregoing Records, it 
will not be neceffary to infcrt them. 

5 Co. 84. bn It is faid. That there is a 
Cuftom in Kent, that if the free Tenants of 
a Caftle do not pay their Rent, they (hall lofc 
their Land holden of it. 

Mr. Lambard in his Perambul f ft. fays, 
That he cannot certainly affirm whether this 
Cuftom were put in Ure in his Time : Buc 

the 
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the Inftanccs already given fufficicntly fliew 
that it was anciently in Ufe as a common Re- 
medy; and even a private Prcfcription to the 
fame ESfeft has been holden good and rea- 
sonable. PerFrowike, 21 H.j. 15. ^« There 
has been a Cafe in our Books^ that a Man 
prefcribed, that he, and all thofe whofe Eftate 
he has in the Manor of D. have ufed Time 
out of Mind, that if any of their Tenants 
in the faid Manor ceafed to pay his Rent, and 
no Diftrefs could be found. on his Tenancy 
for the Space of a Year, they Ihould enter 
into the Tenements, and hold them for even* 
And this was adjudged a good Prcfcription K 
And it is certainly ftronger^ as the Cuftbm 
of a whole County. 

Nor does any Thing hinder but that it may 
be put in Pradice at this Day, if the Lord, 
after he has gone through the Ceremonies 
required by the Cuftom, will avoid the Doubt 
above> mentioned concerning the Meafure of 
the Amends, by reaccepting the Perfon as his 
Tenant, on the eafy Terms of difcharging the 
Arrears. 

This was formerly cfteemed fo proper a 
Remedy, that the Legiflature, in the loth 
Year of Ed. 2. thought it worthy their Imi- 
tation, and framed the Statute of Gavelet for 
Rents arrear in London^ after the Manner of 
our Cuftom, as will appear on Comparifon. Fidi It Stat. 

* But a Cuftom of the Town of B* that if a Tenant 
ccfled to pay his Rent for two Years, the Lord might enter 
into the Lands till CompoHtion made with him for the - 
Arrears, was held a bad Cudom, becaufi^ only alledged 
in this fingle {upland) Town, and not in the others round 
about* 45 £d, 3. ^2, a, 

S3 CHAP. 
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Charter of 
//?». 3. grant- 
ing that the 
Grand AlTize 
for Gavel- 
kind Lands 
fhall be by 
Tenants in 
Gavelkind. 
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The Words of Mr. Xam^ants Copy of the 
Cuftumal arc, lis cleyment per efpccial Fee le 
Roy Hcnrie Tere le Roy Edward, que ore ejiy 
que Dieu garde, que de tenements, que font 
tenus in Gavylekende ne feit prife Battaile, ne 
graunde Affize per xii ChivalerSy Jicome ail- 
lours eft prife per le Reaume j ceo eft afcavoir 
la ou Tenant e le Demandant tenent per Gavy- 
lekende^ mes en lu de ces graftdes AJJifos foient 
prifes Jurees per Xii homes Tenant z in Ga^ 
vylekende^ ij/int que quatre Tenants in Gavyle^ 
kende elifent xii tenentz de Gavflekende Ju- 
rors* "^ 

This fpecial Kind of Aflize is undoubtedly 
their Righc; for the Charter above-mentioned 
is/enroUed, Rot. ClauJ. 16 Hen. 3. m. 14. in 
the following Words : 

' Rex conceflit per Cartani fuam, pro fe 
& h^redibus fuis, hominibus de Com. Kane, 
quod de Tenementis, quae tenentur in Ga- 
velykynde, in eodem Comitatu de csetero 
non ceneantur magnae Affifae per xii Mi- 
lites, ficut alibi capiuntur in regno noftro^ 
fed loco magnarum Affifarum illarum i:a- 
piantur Juratae per duodecim homines tc- 
nentes in Gavelykynde, in forma & in 
eifdem locis, fecundum quod Magnae Af- 
fifae prius inde capiebantur j ita quod qua- 
tuor tenentes in Gavelykynde eligant duo- 
decim tenentes in Gavelykynde inde Jura- 
tores, ficut quatuor Militcs cligere confue- 
verunt duodecim Milites in Magna AfTisa. 
Et fi forte contingat, quod prasdifti duode- 
cim Juratores convinci debeant, convin- 
cantur per viginti quatuor Militcs de eo- 
dem Comitatu, & infra cundem Comitatum 
2 , * coram 



^ coram Jufticiariis noftris Itincrantibus in Chajs. VIJ. 

* adventu eorum. Ec mandatiim eft Vice- '^-nr— * 

* comiti Kane, qudd prasdidlam Cartam in 

* Comitatu fuo legi & firmiter tcneri faciat 

* iecundum quod Carta ilia continet. Tefte 

* Rtsge apud. Weftm. undecimo die Februarii* 

And there went afterwards a Precept to the 
Sheriff to proclaim this Charter in the County 
Court. 

« 

Rot. Clauf. ly tJ. 3. tn. 17. 
* Rex conceflit probis hominibus de Coni. 
' Kane, quod loco magnarum Aflifarum, quse 

* capi confuevcrunt per XII Milites, de Tc- 

* nementis quse tenentur in Gavelykynd, inter 
' Gavelykyndeis de castero capiantur Juratae 
' per XII Homines Gavelykyndeis, ficutple- 

* nius continetur in Carta, quam Rex eis inde 
' fieri fecit. Et mandatum eft Vic. Kane. 

* quod prsediftam Cartam in pleno Comitatu 
' fuo legi faciat & tenerir Tefte Rege apud 

* JVeftm. feptimo die Noyembris.' 

A recent Grant of this Kind to the good 
Men of a County not incorporate, would be 
of little Effcft ; but in ancient Times fuch 
Grants were allowed good. However, ^^^ Qo.uixx.'i.a^ 
Validity of this Privilege depends not mere- 
ly on the Charter, but is confirmed by the 

* Pradide of the Courts of Law agreeable 
to the Grant. In BraSlon^ lib. 5. r. 5, 

/• 332. 



* 39 ^' 3* ^**^' -^''«^« ^°^» 3» 4» 'S« 25. in dtrfo. 
It 55 //. 3. //'». Kane. Rot^ 28, 29, 51, 57. /» dorfo^'' 
67. in dorfo. Where the Entries are in this Manner; 

the 
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Bookir^ f^ 32 2. a. is the Writ to fummon this Jury. 
^"^^^^^ * Rex Vic. Salutem. Summoneas, &c. qua- 

* tuor Icgales homines de Com. tuo, qui tc- 

* ncnc in Gavelkynd, quod fint coram Jufti- 

* ciariis noftris. &c. ad eligend' fuper facra- 

* mentum fuum XII de legalioribus homini- 

* bus de Vicineto de, &c. qui teneant in 
^ Gavelkynd, & melius fciant, &c. ad facien- 

* dam Juratam loco magnas Aflifas provifam 
' & conccflam, &c. 

And the Writ de Pace, or of Prohibition 
in a Writ of Right of Gavelkind Lands, 
Reg. 7. b. takes Notice of this Method of 
Trial. * Rex Vjc. Kane. Salutem. Prohi- 

* bemus tibi ne teneas placitum quod eft in 

* Comitatu tuo inter A petentem & B. te- 
^* nentem de tanto, &c. quod, &c. quia idem 

* fi. qui tencns eft pofuit fe in juratam loco 

* magn<£ AJf^Ja provifam i^ concejfam^ & petit * 

* recognitionem, &c. 
WhetherBat- But ftill there may be fome Doubt, whc- 
tlemaybe ther the waging 5^///^ in a Writ of Right 
wa^edina brought for Gavelkind Lands be difallowed 
ofGavelkind! '^X ^^^ Cuftom \ fince there is no Grant of 

Lands. 

»■ ■ ' ' ■ ' . ■ II ■ I III I 11 ■ I I ■■ I 1,1 M , , 

the Tenant * Ponit fe in Juratam de Gavclykynde 

* loco Magnae Aflifae Domini R. provifam & conccflam, 

* & petit recognitionem fieri utrum majus jus, &c. Et 

Jur' jur' 

' Radulphui le Franceys, Johannes de Hamme^ WilPus 

Jur' Jur' 

' Cajimer 8c Johannes de Leneton, quatuor homines, qui 

* tenent in Gavelykynde, veniunt & eligunt iflos fcil. 

Jur' 
*.A^am de Tuydahy &c. (naming all the Twelve) qui 

* dicunt fuper facramentum fuum^ &c. • 

any 
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any fuch Privilege in the foregoing Charter Chap. VII. 
of N. 3. on which the Claim is founded. ^-^"V^*^ 

And it is obfervable, that the Word Bat- 
taile does not occur in the Cujlumal, as 
printed by ToiUl, nor in the Manufcript of 
JLincoMs Inn j but only JVlf Joit frife Grande 
Affize. 

And in the above Writ de P^rr after the 
Words ^ody i^c. are implied idem A. cla^ 
mat verfus prad. B. per breve noftrum de reEto^ 
nifi duellum fuerit inde vadiatum. And I have 
•fcen no lefs than fix old Manufcript Copies 
of the Regifter (one of which is in LincoMs 
Inn Library, and four others in that of the 
Univerfity of Cambridge) wherein this very 
Writ for Gavelkind Lands has the Words 
Niji duellum J i^c. 

It is further remarkable, that one of the 
laft Inftances in our Books, of Battle joined 
in a Writ of Right, was between Lowe andCo.Ent. 182. 
Kime Demandants, and Paramour Tenant, 
for Land? in the Ifle o{ Harty, in Kent^ which 
were Gavelkind, for the Title of the Tenant 
depended on the Alienation of an Infant. 
Dyer 301. Where is a pompous Account 
of the Ceremony preparatory to the Com- 
bat. And it is not to be doubted, but the 
Judges would have been well pleafcd to have 
oufted the Parties of this barbarous Method 
of Trial, had the Cuftom warranted them fo 
to do, fince the Example was fo much difliked 
that Queen Elizabeth thought fit to intcrpofc 
and accommodate the Matter. Speed'% Chro- 
nicle 1166. 

It 



J 
a^o e>t tie Vtfal fn a mtit of XUsfit 

Book It. It js true indeed, that by the Commm 
^*^*^*^ Law, Battle does not lie in a Writ of Right. 
de Rationabili Parte, or a Nuper obiit be- 
tween Coparceners, becaufc of the Privity of 
of Blood. F. N. B. 9 G. Plow. 306. which 
might pofl'ibly give Occafion to the other 
Opinion. 
Whence the Iflues joined on any Cuftom of the County 
Jury ought to of Kent were, even before 4 Ann.c. 16. to 

Trial of al"" '^^^^ ^^^^ ^"^^ '^y * J"^y ^^ ^^^ ^^5^ °^ *^ 

Cuftom of"^ County ; as appears by the Record formerly 

Kent. mentioned, p. 99. between Beddyl and Crm- 

ther, Mich. 11 H. 9. B. R. Rot, 88. Where 

the Iffbe being- on the Cuftom of Kent, it is 

, entered on the Roll, that the Court of B. R. 

before they awarded the yenire to the Sheriff 

to return the Jury, confulted with the Judges 

of the Common Pleas about the Matter of 

it, and then hecauje the /aid . IJfue touched 

. and concerned' the Commonalty of the County 

of Kent, awarded the Venire de Corpore Comi* 

tatus. 

And in this the Court fecm to have imi- 
tated the ancient Praftice of the Juftices in 
Eyre^ who on Queftions concerning the 
Cuftoms of this County often confulted (as 
the Records teftify) * totum Comitatum; 
by which Expreffioa may poffiby be meant 
all thofe that were bound by the General 
Summons to give their Attendance on that 
Court i and who they were appears by the 



* Ante 54, 64, 141, 194, 222. And if they made 
2 falfe Prefentment, they were fined. /^. Foji « 

and Stat. Weftm^ 1. (3 Ed. 1.) c. |8, 

. Writ 
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"Writ in BraSofiy Lib. 3. f. 11 > pag. 109. ^» Chap. VII. 

* Rex Vic. Salucem. Summoneas per bonos 
^ Summonitores, omnes Archiepifcopos, E- 

* pifcoposy Abbates, Priores, Comites, Baro- 

* nes, Milites, & libere Tenentes de tott 

* Balliva tua, & Je qudlibet villa quatuor U- 

* gales Homines 6^ Pr4epoJitumy & de quolibec 

* Burgo duodecim legales Burgenfes per to- 

* tam Baltivam tuani) & omnes ilios, qui 
^ coram Jufticiariis Intinerantibus venire fo- 
^ lent & debent, quod (int apud talem locum 

* tali die, &c. coram dileftis, &c. quos Ju- 
^ fticiarios noftros conftituimus^ audicuri & 

* fadturi praeceptum noftrum.* And agree- 
ably to this Writ, it is claimed in the Cuftu* 
mal of Kenty that the Comonalty of Gavelkind 
Men, who hold nothing but Tenements in 
Gavelkind, are not bound to come to the 
common Summons of the Eyre, but by the 
Borlholder and four Men o^ the Borough, 
except fuch Towns as ought to anfwer the 
Eyre by twelve Men. 



CHAP. 
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Book IL 

CHAP. VIII. 

£)f fome prfDilegeiS relatfno: to ^a« 
DelbfiiO LanHd in Kent, noto ot)fo< 

Of Exempd- 1^ y Statute 15 H. 6. 5. Perfons were not 
Tn ^onluHw' ^ ^° *^^ compelled to ferve on Inqucfts in 
iD^Atuints! Attaints, by Reafon of Lands which they 
held of the Tenure of Gavelkind. But this 
was rather a Confirmation of an old Privi^ 
Icgp under the Common Law, than (as Mr. 
♦ Pcramb. hambard * fecms to imagine) a new Grant,- 
5^^* for the Venin for the Trial of Iffucs in At- 

taints is for Viginti quatuor MiliteSj which can 
fcarce comprehend Gavelkind Tenants. In- 
deed tho* the Writ be fo, it feems the She- 
riff may return Gentlemen, and call them 
Knights ; and it is not traverfable whether 
^hey be Knights, or no. Bro. Droit. 18. 

But whether this was a Privilege by Com- 
mon Law or Statute, is not material, it be- 
ing now tiken away by 18 i/. 6. 2. which 
cakes Notice of the Inconvenience occafioned 
by 15 fi. 6. for that feeing within the 
County of Kent there were but thirty or forty 
Perfons at moft, who had any Lands or 
Tenements out of the Tenure of Gavelkind, 
bccaufc the greater Part of the faid County, 
or well nigh all, was of the Tenure of Ga- 
velkind, thofe Perfons were to their great 
impoverilhmcnt continually impanelled in 

the 
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the faid Aflions ; and therefore this Statute Chap. VIII. 
cnads, that thofe who have to their own Ufe, '^ "^""^ 
or to whofe Ufe others have, twenty Pounds 
ar Year of the Tenure of Gavelkind, fhould 
for the Future be returned and impanelled in 
all Attaints. 

In 16 Ed. 2. Fitzb Prefcriptiotty 52. itOrCommon 
IS pleaded to be the Ufage of Gavelkind, *« Gavelkind 
that no Man (hall have Common in Land ^*"^^* 
of that Nature. But, as Mr. Lambard^ 
Teramb. ||?, properly obferves, the contrary 
is well known in Kent at this Day, and that 
in many Places. 
, There was likewife another Cuftom, 
fomewhat fimilar to the former, concerning 
Common in Gavelkind Lands in Kenty found 
by Verdi6t in the Cafe of Thomas of Fever^ 
Jham^ \n Ed. ?. Mayn. 08. That notwith- 
ftanding a Man and his Anceftors, whofe 
Eftate he has, have Time out of Mind had 
Common in Gavelkind Lands, the Lord of 
the Soil may enclofe at his Difcretion, and 
hold it in Severalty. And in that Cafe Da- 
mages were given againft the Commoner for 
deftroying a Trench call up by the Lord on 
fuch an Occafion. But I take the Ufage to 
be contrary at this Day. 

Jn Fitzb. Pre/criptiofiy 52. above-mention- Of driving oir 
cd, it is likewife pleaded to be the Ufage in ^^ttle found 
. Gavelkind, that if a Man finds the Cattle of^J^f g^". 
another doing Damage on his Land, heydkind # 
may lawfully enchafe and drive them oflFLand*. 
without impounding them. Which Mr. 
Lambard, Peramb. I??, obferves to be 

yet 
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BookIL yet the Prafticc, though he thinks it direft- 
^-^"^'*"^- ly contrary to the Rule of the Concimon 
Law. 

But it is certain, this is not a Ufage peculiar 
to Tenants in Gavelkind, but a Liberty, 
which the Common Law allows to every 
Man : And fo it was in Tyrringbam's Cafe, 
4 Rep. 38. i. refolvcd, as the Book fays, 
without Difficulty, that when the Cattle of 
a Stranger come into a Man's Land, and do 
Trefpafs there, the Owner may, with a little 
Dog, chafe them out, and (hall not be com- 
pelled to di drain them Damage feafant. And 
the fame Point is adjudged Popb. 161. in the 
Cafe of Millen and Fandrye. 
Ofthc Lord's I have met with, on Record, aCuftomof 
Right to the Gavelkind peculiar to the Weald of Kent^ 
l)^vT es ^^ ^hich I find no Mention in any Book, 
bytheCuftom*'^^*^- That the Lords of whom the Drove- 
ofGavelkind. denves in the Weald were holdcn in Gavel- 
kind, fliould have all the great Oaks, Aft, 
and Beech growing in fuch Dravedennes^ to- 
gether with the Pannage thereof; and the 
Owners of the Soil, only the Underwood, or 
at moft the Oak, Afli and Beech, under 
forty Years Growth : Which Cuftom may 
properly be introduced, and the Original 
thereof explained by Mr. Somner*s Account 
of the Nature of thefe Drovedennesy being in 
Subftance as follows: 

^id. LamL The Weald of Kent was, for a great while, 

Ptramh. 111. nothing but a Dcfart and unpeopled Wil* 

dcrnefs, called Silva Regalis, as appertaining 

to the King, and acknowledging np private 

I .ord 
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Lord or Proprietor : And it was ufual in an- Chap. VIII. 
ticnt Royal Donations of Manors lying out of '-»*%•*■*'' 
the Wcaldy to render the Grant more compleac 
by an additional Privilege of Common of Pan* 
nage [/. e. a^-Liberty of keeping and fatting 
Hogs with the Maft of the Trees] in one or 
more * Dens in the fVeald. Which Term 
Denne fignified a woody Valley, or Place 
yielding both Covert and Feeding for Cattle, 
cfpecially Swine : And thcfe Denns fet out for 
the Agiftment of Hogs and other Droves of 
Cattle, were thence called * Drovedennesy and 
he that had the Cuftody and driving of them 
to and fro, (the Hogherd or Neatherd) Drof'- 
mannus. And there is fcarce an antient Grant 
in either the Church of Canterhury^Sy St. 
AujiirC^y or Rocbejier'% Regifters, of any con- 
iiderable Portipnof Land, without the Addi- 
tion and Attendance of fuch a Liberty. Somn. 
Roman Ports and Forts in Kent, p. 107. ubi 
fufius. And it is probable thefe Grants con- > 
veyed not only the Pannage, but the Property 
of the Trees themfelvcs, the Lord being 
equally entitled to both, as appears by the 
following Records. 

^rin. 7 Ed. 3. coram Rege» Rot. 55 Kane. 
In an Ad ion of Trefpafs brought by James 
de Ecbyngbam, againft the Prior of Chriji- Trefpafs for 
churchy Canterbury y and others, for ^^^ring^^"^"^^^ 



* Fid. Somn. Sax, Di£t. under the Word Drof denne \ 
and his Treatife on Gavelkind 117. Co, Litt, 4. b, fays, 
Drof den, Drufden, or Druden^ fignifics a Thicket of Wood 
in a Valley ; for Druf or Dru, iignifies a Thicket of 
Wood, and Den a Valley. It is called in Dome/day ^ Dena 
/jhf0 \ as fee in ^}eJm* Gloff. under the Word Dena, 

z T his 
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S)f CuSom^ relating to 



dant pleads. 
That the 
Place where, 
^f. is a 
Dro'veJenn 
holden of 
him, and that 
by the Cuf- 
tom of Ga- 
velkind the 
Lord is en- 
titled to the 
great Oaks, 
Afh, and 
Beech. 



Book II. his Clofe at Benyndeuy and cutting down and 
^-^^^^^ carrying away his Trees, to wit, fuch a Num- 
ber of Oaks, Afties, and Beeches, which grew 
The Defen- ^^ ^^^ ^^^^ Clofe j * Quoad praedidas quercus, 

fraxinos& fagos,prasdiftus Prior dicit, quod 
locus ubi, &c. vocatur KnolUy in quo loco 
eft quidam Drovedenne, qui de ipfo Priore 
imnnediate tenetur, & dicit, quod omnes Do- 
minii de quibus les Drovedenncs tencntur im^ 
mediate y juxta Conjtietudinem f atria de Ca- 
velkynd habere debenty & a tempore quoy &ff • 
habere conjueverunt omnes grojfas quercusy 
fraxinosy fef fagos crejcentes in Drovedenncs; 
&f Domini Joii illorum Drovcdcnnts /ubbo/cum 
in eijdem crejcens habere debent, & habere 
confueverunt : Et quia prsedidus Drovedenn 
apud Knolle de pra^dido Priore immediate 
tenetur, ipfe praedidis die & anno, &c. fe- 
cundum Confuetudinem patriae ufitatas de 
Gavelkynd, eundem Drovedenn intravit, & 
groflas qucrcus, fraxinos & fagos in eodem 
crefcentes, ut arbores/uas prgpria^y in forma 
praedida fuccidit & afportavit, &c. prout 
ei bene licuit, &c. 

' Et Jacobus dicit, quod praedidus Prior de 
injuria fua propria arbores fuas proprias in 
proprio folo crefcentes, & non arbores ipfius 
Prioris, &c. modoquo idem Prior fupcrius 
allegavit, &c. fuccidit, &c. Ideo veniat 
inde Jurata, 8z:c.' 

Pajc. 44 E.d. 3. Coram Rege. Rot. ;^6. 

cutting down Kanc, * Thomas Bakere de Cranebrok atta- 

Trecs, i^c. < chiatus fuit ad rcfpondendum Priori Ec- 

' clefias Chrifii Cantuar. de placito quare vi 

• & armis claufum ipfius Prioris apud Crane- 

* iroki 



Plaintiff re- 
plies Je inj, 
Jud,prop, {ic 

Iffue. 



Trefpafs for 



* iroh fregit, & arbores fuas ad valenciam Chap. viir. 

* viginti librarum fuccidit & afportavit, & ^— rv*'**^ 
^ alia enormia, &c. Et undc idem Prior 

* qucritur, &c. 

' Et prasdiftus Thomas vcnit & dcfendit The Dden- 

* vim, &c. & quoad fradtioncm claufi dicit, ^*"' pleads, 

* quod ipfe in nuUo eft culpabilis. Et quoad Jj^*' ^^^ 

* fuccifionem arborum, &c. dicit, quod fo- thc*Tre!es*'* 

* lum in quo, &c. eft folum ipfius Thorns, grew, was his 

* in quo folo ipfe arbores praediftas fuccidit own, (stc 
^ & afportavit, ficut ei bene licuit, &c. unde 

* petit judicium, &c, 

^ Et Prior, non cognofcendo folum prae- The Plaintiff 
^ diftum fore cjufdem Thom^y dicit quod^P^^^«» TJiat 
' folum illud eft quidam locus vocatus Omen- ^^^^"".* 

* dennejhck^ infra dominium ipfius Prioris de a^d he *he ' 

* Cranbroky & eft Drofdenne^ & in quo Lord,^f.and 
' loco, & aliis locis, ubi Drofdenn€ eft infra prefcribcs for 

* dominium fuum, ipfe Prior & omnes Pre- ^ ^ ^^^ ^"^ 
^ deceffores fui, Priores Ecclefiae Cbrifii Can- ^rove^ent ^ 

* tuar. a tempore quo, &c. habuerunr, & within his 

* habere dcbent omnes hujufmodi y«r^rf«j Lordlhip, to- 

* in fagos in folo illo crefcentes, pro volun- g^^^^^*" w"'* 

* tate fua fuccidendi & afportandi, una cum ^^"^ ^^^nagc. 

* pannagio inde proveniente, & nullus alius ; 

* & quod omnes tenentes in folo praedidto 

* reddunt dido Priori pro pannagio illo 
^ quendam annuum redditum; & ex quo 

^ diftus Thomas cognovit lucceflioncm & af- ** 

* portationem arborum praediftarum, petit 
^ judicium & damna fibi adjudicari, &c.' 

Afterwards the Defendant pleads. That 
he is but Tenant for Life of the Premifles, 
and prays in Aid of them in ttie Reverfion ; 
t)ut they not appcaripg at the Day given, 

T 2 Con- 
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Book tl. 



Defendant re- 
joins, that the 
owners of the 
Soil of the 
Drvuedfns aie 
entitled to all 
the Tree^ un- 
der 40 Years 
Growth, Wf . 



The Plaint ff 
fays. That 
the Lord 
ought to have 
all Oak and 
Beech of 
whatlbever 
Growth, iSc. 

imie. 



Of Cuffomsi relatfng to 

Ccfffideratum eft quid fradWus Thomas /olus 
refpondeat. 

* Et idem Thomas dicit, .quod Domini 
pratdifti foli de Drofdenne habcnt> & habere 
debent omnimodas arbores de crefcentia 
quadraginta annorum (ff infra^ in folo illo 
crcfccntcs i & dicit, quod ipfe eft Dominiis 
foli in qno, &c. in quo ipfe Thomas fucci- 
dit hujufmodi arbores dc tali crefcentia, 
&c. ad valennam duodecim denariorum^ 
ficut ei bene licuit j abfq; hoc, quqd prse- 
diftus Prior hujufmodi arbores de tali ere- 

/centid \b\Acm habere debet i unde petit ju- 
dicium, &c. 

* Et praedidlus Prior dicit, quid ipfe habere 
debet omnes quereus tsf fagos^ cujufcunji 
crefcentiie fuerint, in prasdidto folo dc Drof" 
denne crefcentes, &c. & fie dicit, quod pras* 
didlus Thomas de injuria fua propria, &c. & 
hoc ^aratus eft verificare per patriam, & 
praedittus Thomas fimiliter i Idco veniat indc 
Jurata, &c/ 

And this Right of the Lord to the Trees 
in the Drovedennesy together with the Pan- 
nage, is acknowledged in a Roll of Pleas, 3 
Ed. 2. before tVilliam Inge and his Compani- 
ons, Julticcs of Oyer and Terminer^ fpecially 
appointed ^ ad inquirendum per facramentum 
• proborum & legalium hominum dc Com. 
' Kane, qui malefadores & pacis perturba- 
' tores arbores Roberti Archiepifcopi Cantua- 
' rievfis apud Hachelwoldenne^ Cranbroky and 
many other Places in the Weald^ * fuccide- 
' runt & alportavcrunt.' 



And 
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And Waller Lucas and others, (being pre- Chap. Vllf. 
fenced on the Oaths of the Inqucft for Iref- '^""^^~'""' 
pafles of that Nature) ' attachiati fuerunt ad 
rclpondendum pra^difto Archiepifcopo dc 
prsedifto placito; unde idem Archicpifco- 
pus per attornatum, &c. queritur quod 
praedifti Walt eras &c alii (fuch a Day ^^^J^flf^^^ ^ 
Tear) arbores ipfius Archiepifcopi, viz. c««/. forcuu 
quercus ^ fagos ad valcntiam quingcnti ting down his 
librarum, &c. fuccidcrunc & afportavcrunt, Oak and 

gp^^ JSeech, ^r. 

• Et Walterus & alii vcniunt, & dcfendunt xhe Defen- 
vim & injuriam, &c. & bene cognofcunty dants confefs 
quid ipfi teneni terras &? tenementa/ua in pra- that they hold 
diaa Villa de Uachelwoldenn &f Mereden de theirLandsof 
pr^di£lo Archiepijcopo^ y quid arbores inpr^- ^^^ ^j^^^ ^^^ 
diHis terris &? tenement is crefcentes, una cum Trees thereoa 
proficuo Pannagii^ ratione Drovedenn Junt are his by 
irfius Arfhiepifcopiy fed dicunt, quod nullas reafon of 
arbores in prasdiftis bofcis fucciderunt, nee \^!^^^\^^l ' 
aliquam tranfgreffionem ei feceriint; & de that they cut 
hoc ponunt fe fuper patriam, & prajdiftus none down. 
Archiepifcopus fimiliter, &c.* And the Jury . ,. - 
find them guilty of the Trefpafs, and aflefs J^^ Afchb' 
the Damages. 

The following Pleadings are Part of the 
fame Roll, and are a further Evidence that 
this Cuftom was looked upon as originally 
incident to Lands of the Nature of Gavel- 
kind. 

Nicb. Aucher and Bertram de Wylmynton Trefpafs by 
were in like Manner attached to anfwer the ^^^4^^^^^- ^®*^ 
fame Archbifhop, for cutting down and car- ^^"q^. ^^^'^ 

rying away his Trees growing in Cr<i»^r^/t, ^^ech. 
Hacbelwoldenne, Rolvynden and Meredenn, viz. 
^ercus i3 fagos adval. quingenti likrarum. 

T 3 The 
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Book II, 



The Defen- 
dants plead. 
That the 
Lands where, 
i^c. were 
formerly Ga- 
velkind, but 
converted to 
Knight fer* 
vice by the 
Grant of a 
Predeceflbrof 
the Archbp's. 



Vid. ante 52. 



Andlhatfince 
that Time the 
O'.vnersofthe 
.I,r,nds cCiVi' 
ll.mtly felled 
the frees. 



£>f Cuffomsi telatf RS ta 

The Defendants plead, * Quod praediffcuS 
Archiepifcopus injufle quericur> &c. dicunc 
eniaij quod fFiirus de Caffingbame^ avus 
PetronilU uxoris ipfius Nicbolai, & Bene^ 
diifjt uxoris praedidi Bertram, quondam 
tenuit centum & viginti acras terrae cum 
pertinentiis in Rolindenne in Gavelikend de 
praedccefforibus ipfius Archiepifcopi : Et 
quod Sanlius Edmondus quondam Archi- 
epifcopus Cantuar* prasdecefTor praedidi 
Archiepifcopi, conceflit praedifto ff^iWrno 
de CaJJingbame prasdidas centum &: viginti 
acras terrae, quas de ipfo Archiepifcopo 
tenebat prius m Gavelykende, quod eas 
haberet & teneret iibi & ha^redibus fuis de 
ipfo SanSo Edmondo Archiepifcopo, & fuc- 
ccflbribus fuis, libere &quiete per fervitia 
vicefimse partis feodi unius militis^ & de- 
cem folidorum & duorum denariorum per 
annum, & quoi;! idem fFilPus & hseredes 
fui haberent eandem libertatem in eadem 
terra, quam habent alii Milites de feodo 
Ecclefis Cbrijii Cantuar. per quoddam 
Icriptum, quod proferunt in hsec verba, &c/ 
Which Grant recites the Charter of King 
John to Hubert Archbifhop of Canterbury^ 
empowering him and his Succcffors to 
change the Tenure of Lands holden of them 
from Gavelkind to Knight-Service, and then 
grants to 14^'illiam de Caffingbame^, to the Ef- 
feft above : ' Undc dicunt, quod praediftus 
' IVilPus de Cajynghamy poft conceflioncm 

* pra^didtam, tota vita fua arbores in praedifta 

* terra crefcentes pro volqntate fua fuccidic 
^ & afportavic : Et poft mortem ejufdcm 

* IViWi quidam Radulphus^ filius ejus> fimi- 

* liter 



42^at!elkfnti nolo of^fofete. 
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liter fuccidit & proftravit pro yoluntate fua ; Chap. VIII. 
poft cujus mortem ipfi Nicholaus & Bertram *-*v*^ 
nus^ ratione prasdiftarum PetronilU & Be^ 
nedi£la filiarum & hasredum praididli Ra-* 
dulpbiy quas duxerunt in uxores^ (imiliter 
fucpiderunt & proftraverunt, ficut cis bene 
licuit ; & quod ipfi nullas arbores ipfius Ar- 
chiepifcopi in prasdiftis centum & viginti 
acris terras, ,ncc alibi, fucciderunt nee af- 
portavcrunt : Et de hoc fe ponunt fuper 
patriam. Proferunt etiam quandam confir- 
mationem Eccielias Cbrifti Cantuar. quas 
praedidtam conceffioncm teftatur. 

* Et Archiepifcopus dicit, quod ante prse- The Archbp: 
di&aiti conceffioncm praedifti SanSii Edmundi^^^y^^* '^^^ 
praedeceflbris fui, & poft, arbores in ^^^^ ^^^l\^^{j^^ 
terra crefcentes femper fuerunt praedeceflb- Grant the 
rum ipfius Archiepifcopi, & fimiliter fuse Trees there 
proftrandae pro voluntate fua; abfq; hoc, growing have 
quod prasdifti JViirus de Qafynghame, aut ^T'X^l , 
Radulpbus nlius ejus unquam aliquid de eil- and traverfcs 
dem fucciderunt, quoufq; prasdidli Nicholaus that the Ow- 
& Bertranus de injuria fua propria arbores ners of the 
ipfius Roberts Archiepifcopi, tarn in prae- ^^"^ ^^J^, 

f-rj.. ^ Q ' • ^' «• N ufed to fell 

diclis centum & viginti acris terr«, quam ^\^^^^ 
alibi crefcentes vi & armis fucciderunt & 
afportaverunt ; & de hoc fe ponit fuper pa- 
triam : Et Nicholaus & alii fimiliter. iflue. 
'Poftea, &c. veniunt J UR /iTO RES.y^^^i^^ 
qui dicunt fuper facramentum fuum, quod That the 
quercus^ & fagi in prasdiftis centum & vi- Archbilhops 
ginti acris terras /«»/ arbores ipjius Jrchi-^J^^^^^y^ 
epifcopiy & quod ipfe & prasdeceffores fui a y^ees with- 
temporc*, cujus non extac memoria, prof- out Let of 
ternerc folebant arbores in praedida terra the Owners, 

T 4 * crefcentes 
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And have 
taken A- 
mends for 
any Trefpafs 
done to them. 



And have 
taken the 
Pannage. 



Judgment ac- 
cordingly. 



fl)f Cttffom0 relatfnir to 

crefccntcs, & vcndcrc pro voluntatc fua, 
abfq; impcdimcnto five calumpnia prae- 
didlorum Nicbolai PetroniU^^ Bertraniy & 
BenediHiey aut antccefforum fuorum : Et fi 
aliqua tranfgrcflio fafta fuic Jn praedidis 
bofcis per praediftos Nicholaum & Bertra-^ 
num^ vel per quofcunq; alios, idem Arcbi- 
cpifcopus & praedeccflbrcs fui indc cepc- 
rit emendam : Et dicunt, quod prasdcccf- 
fores ipfius Archiepifcopi, & ipfe fim;litcr, 
femper hucufq; percipcre folebanti & ad- 
hue idem Archicpifcopus percipit mcdicta- 
tem totiut Pannagii in bofcis prsediftis : 
Dicunt ctiam, quod prsediftus Nicbolaus^ 
&c. fcxaginta qucrcus & fagos, crefcentcs 
In prsedifta terra, vi & armis proftravc- 
runt, ad damnum ipfius Archiepifcopi cen- 
tum & dccem librarum, &c/ And there- 
upon Judgment is given for the Arch- 
biftiop. 
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There remain indeed at this Day no Foot- 
Heps of this Right ^ the Reafon whereof is 
well accounted for by the following Paffagc 
of Mr. Somner, from the Place above-cited. 
RomanTorts, In the Times of Edward the Third and 
Iffc.'mKent, Richard the Second, the then Archbiftiops 
of Canterbury^ and the Prior and Convent 
of Chriftchurch refpeftivcly, amongft other 
like Lords and' Owners of the IVealdiJb Dens^ 
finding themfelves aggrieved by their Tenants 
there and others, in cutting down and wafting 
their Woods, which, on former Feoffments, 
they had exprcfly referved from their Tenants 
to themfelves (tho' it is more probable their 
Title to them was from the above-men- 
tioned 
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tloned Cuftom) in order to free themfclves Chap. VIII- 
from further Care and Trouble in that Mat- 
ter of the Wood, entered into a Compofuion 
with their Tenants ; and for a new annual 
Rent of Affize over and above the former 
Services, by Indenture of Feoffment, (many 
of which relating to the Archbilhop and 
Monks the Author had feen) made the Wood 
over to them in Perpetuity, either to be cut 
down, or left ftanding, at the Tenant's Choice, 
Ever fince which Time the Intereft of the 
Lord fo compounding, has been gone as to 
the Wood itfelf, and nothing left but this x 
Rent of Affize, together with the former Ser- 
vices. 

And a Cuftom of a contrary Nature is fet 
up at prefent in moft Manors of, if not through- 
out the whole Weald^ under the Name of 
♦ ljinifeerage\ whereby the Owners of the 
I-ands on each fide of the Highways, claim to 
exclude the Lord from the Property of the 
Soil of the Way, and of the Trees growing 
thereon. 



* L e. Landtwnnjhif. 
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®f €ttiiom» common to 

CHAP. IX. 

^ Cu(tom0 common to all Kentiih 

^en. 



H 



Whether 
there be a 
Cuftom for 



AVING now gone through the fcveral 
Cuftoms of Gavelkind, I flialK before I 
Conclude, take Notice of fomc Cuftoms 
claimed in our Books, or on Record, as the 
Right of all Kentijh Men in general, and 
not particularly appropriated to Tenants in 
Gavelkind. 

In Trefpafs for digging the Plaintiff's 
Ground, the Defendant juftificd under a Cu- 
.^ ftom, that all the Men of Kent have. Time 
crmen toW ^"^ ^^ Mind, when they fi(h in the Sea, 
Stakes on the ufed to dig in the Lands adjoining, to fix 
Shore. Stakes there for drying their Nets. And it 

was agreedj that by the Common Law thofe 
who fi(h in the Sea may juftify coming upon 
the Land adjoining to the Sea j for fuch 
Fifhery is for the .publick Good, and for 
the Suftenance of all the Subjefts of the 
Realm ; But there was a Doubt in the Court, 
whether the Cuftom to dig was good, as being 
in DeftruiStion of the Inheritance. 8 Ed. 4. 
1 8. b. Bro. Cuftamy 46. The Cafe is not finally 
determined in the Book, but the Modern 
Praftice may decide the Qucftion againft the 
Cuftom ; for they .who fix Stakes on the 
Shore betwixt high and low Water-marks, 
for the Ufc of their Kidel-Nets, now pay an 
Acknowledgment for the fame to the Lord 
of the Manor, 

8 Ed. 4. 
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8 Ed. 4. 23. a. It is pleaded to be the Cu-» Ciiap. IX. 
fiom of X>»/, that when Enemies come to the ' /P' V 
ScaXoaft, it is lawful for all them of -K^w/ j^^"^^ ^^^°.^^ 
to come on the Land adjoining to the Coafls^ Bulwarks in 
and there to raife Bulwarks for the Defence alieno folo a- 
of the Country. But this is certainly the Com- g^in^Enc- 
mon Law of the Realm; Neceffity and the"^^"' 
Safety of the Publick juftifying the Damage 
done to private Property. 21 H.y.zy. b. 
12 Rep. 12. 

In the feventh Year oi Edw. 3. before the Of £«jdt- 
Pf elentmcnt of Englefcbire was taken away by/f "*<• 
Statute, and when the Law required, for the ^*%l^^^* 
Safety of Foreigners, that every Perfon flain ^ 
ihould be proved by his Relations to have been 
of Englijh Birth, other wife the Country were 
amerced for his Death, if the Murderer were 
not taken in due Time; the County of Kent 
claimed before the Juftices in Eyre^ to be ex- 
empt from the Peril of this Law j but becaufe 
this Claim was notorioufly falfe they were 
fined for it. Ittn. Kane. 7 Ed. 3. Plac. Coron. 
Rot. 1 . in principio. ' ♦ TOTUS COMITA- 
' TUS prsefen tat, quod nyiWdL Englejcheria prae- 
' fentatur in Comitatu ifto : Et quia comper- 
^ tum eft per Rotulos ultimi Itineris, & 

* etiam per Rotulos de aliis Itincribus pras- 

* cedentibus, quod Englefcberia praefcntatur 

* in Comitatu ifto de Feloniis tantum, & 
' hoc de majculisj & per duos ex parte pa- 

* tris vel matris, ad judicium de TOTO 
' COMITATU/ But even this feems dif- 



* For the Signification of this Expreffion, fee be- 
fore 260. 

ferent 



t?^ €>f Cnffomici common to 

Book II. ferent from what it was in fevcral other Coun- 
^'^^^^"^ tics 5 for Braffon fays, /« quibufdam Com. prf^ 
Jentatur Englejcheria^ Jive mortuus fuerit maf- 
cuius, five foemina, per duos mafculos 4x parit 
patrtSt i^ per duas fcfminas ex parte mafris, (s^c^ 
Lib. 3. c. 15. p. 1:55. 
Xtwtijh Men The Kenttjh Cuftutnal claimSj that the Bo- 
excmptfrom dies of all Kentijh Men be free, as well as the 
vaienagc, other Free Bodies of England: Which was 
Lamb. Per- formerly, while many of the Subjefts of 
' *' this Kingdom remained under a State of 
hereditary Bondage, a moft glorious and 
valuable Birth- right. And the Claim appears 
to be well founded by 30 Ed. \. Fitzb. VH" 
lenage, 46. In a Writ of Nie/e, the Defen- 
dant pleaded, that (he was free; and the 
Jury found, that the Father of the Defen- 
dant was born in Kent; whereupon, with- 
out further Inquiry, the Court gave Judg- 
ment that flie was free, for that there were no 
Villeins in Kent. But though it was fufficicnt 
for a Man in order to avoid the Objedtion of 
Bondage, to fay that his Father was born in 
Kent; yet Mr, Lambard fif, doubts whe- 
ther it would ferve in that Cafe to fay ^ly, 
that he himfelf was born* in that Coianty. 
But that Doubt is rcfolvcd by 7 H. 6. S3' 
a. Wh^re it is faid, that in the County of 
Kent, they have a Cuftom that every one 
born within the County (hall be {r^Cy not- 
withftanding his Father was a Villein ; and 
Martin Jujiice anfwers, that this is by Par- 
liament, and i Statute made for that Pur- 
pofe. And it is the more probable this Pri- 
vilege might have fuch Commencement, bc- 
P-72>73.74. caufe Mr. Somner has Ihcwn beyond Contra* 

didion 
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diction by fevcral ancient Records, fcfr. that Cfiaj^. IX, 
there have been Villeint in Kenl fince the *-*v"*^ 
Conqueft. 

There remains another Privilege formerly The Right of 
claimed by the Men of Kent, redounding fo the i:«f//> to 
much to the Honour of our County, that I ^fy^J^ 
cannot pafs it over in filence, though poffibly guard of itbo 
not altogether proper for a Treatifc of this King's Bat- 
Nature: It is that of being placed in the tie. 
Van-guard of the King's Army. Which 
Right, together with the Occafion of it, is 
taken Notice of by an Author who wrote 
about the Time of Hen. IL * * Enudus quantl 

* virtu te Anglorum, DacoSy Danf>/q; fregcrit, 

* motufqi compefcuerit Noricorum, vcl ex eo 

* perfpicuum eft, qudd ob egrcgi^ virtutis 

* mcritum, quam ibidem potcnter & patienter 
« exercui t Cantia tiqfira, frimf cobortis bonorem, 

* &f primes congrejfus boftium, ufq; in hodier- 

* num diem in omnibus praslik obtinet/ 
Joannis ^arijburieyffis Policraticus, Lib. 6. c. i8. 
And Camden in his Britannia, under JST^/, from 

an ancient Monk f bears Teftimony of the t Gervafi, 

fame Right. f^fif''* 

Indeed the Difufc of the ancient Method - 

of leading forth the Forces of this Kingdom 
according to their Counties, has caufcd a 
long Sufpenfion of the Kentijb Men's Right of 



* Others read Cinidus ; Mr. SeUen, iq his Notes oa 
Drayton's Poljalbion ad finm, thinks it fhould be Cnudut 
for King Cttute ; but (with great Deference to him) that 
is repugnant to the Senfe. I imagine it Ihould be Ed^ 
mvndus (for £dm. Ironfide, Canute^ Antagonift) written 
in the? old contr2^ded manner Ed^dut. 

'being 
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Book n, being marfhatlled in the Front of the Battle: 
^^v-^^ But whether, if future Times fhould revive 
the old Order, they may not ftill be entitled 
to their former Prerogative, I leave to the 
Decifion of the Gentlemen of the College of 
Arms, as a Matter improper to be deter- 
mined by one of a peaceful ProfeflTion ; and 
hope I have done fufKcient in continuing my 
Countrymen's Claim : But as the Honour is 
attended with fome Danger, it may poflibly 
be yielded to them without Difpute. 

It is on Account of thefe two laft men* 
tioned Privileges that the Poet Drayton bc- 
ftows this honourable Elogium on our County, 

Polyalbion, qj- ^^ ,j^^ flnglifti Shires be thou /urrum'd 
^"""*' {tbfFREE^ 

And FOREMOST ever placed, when they 

(^Jball reckon'd be: 
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Anoas 
^dings in 
W/W's Edi- 
m, 1556, 



rhe Title is 
'^onfuetudines 
Kancia% 

\ Et Us Cu- 
ftfffir/omitted 



Various 
Readings in 

* X H E ^e ^'^* of 

Lincoln's Inn* 

Cuftumal of KENT-, 

, * ^ 

From Mr. Lamhard*^ Copy, with his 

Tranflation. The Title ii 

Conjiitutiones 

Cbefc are tfte bfagc0, antJ Cttflomg, tl)e '^^^• 
Ces fount Us vfages^"^*^ lescujtumes^les • Et Us Cu» 

Jioms omitted. 

iBlbic^tbe comunaltrof ftetit, daimetb to 
j2<^/ /^ commautt de Kenf^ clement 

tabe 

♦ As I have fubjoined this Cuftumal to my 
own Work, it may poffibly be expefted that I 
ihould fay fomething concerning the Nature 
and Authority of it ; efpecially as the Latter has 
been attacked by Sir Henry Spelman^ who in his 
Treati/e of Feuds, c, 14. fays that there arefuch 
DiiFerences between Tottel's and Lamhard's Co- 
pies, that both their Authorities may bequefli^ 
oned. But what foundation there is for this 
Aflertion, is left to the Judgmentof the Reader, 
on the View of thofe Differences, which arc here 
noted in the Margin. 

I have not been negligent in my Endeavours 
to tind out whether this Cuftumal be any where 
on Record. Mr. Lambard^^ ^^py mentions that 
the Ufages therein contained were allowed in 
Eyre, in the ? \ft Year of Ed. 1 . It happens that 
the Records of that //^r are perfectly preferved, 
and I have perufed them all, v/k. the Chief 
Juftice's (-ff^r^w/Vi^) Roll, the j^^at Roll, the 
Roll of the Pleas of the Crown, and the ^o 
Warranto Roll, but there is no fuch Record a- 
mong them, nor among thofe of any other Iter ; 
And the Language of the Cuftumal being diffe- 
rent from that wherein the Proceedings before 
thofe Juftices were Recorded, (whiph were ever 

in 



j8o Cufiumal of Kent. 

Imtie (n t\^t Cenemente of (EFabcltiinTiis 9 
<}i/£r #A tenementz di Gauykkendty e 

in 

in Latin,) leaves os little Reafon to believe that 
it had ic's Original there. 

tiOrd Coke gives it the high Appellation of 
Si at ut urn di Confuetudinibus Kanci^, but, it 
feems, on no other Foundation, than that it is 
fometimes to be met with in old Colle6tions of 
Statutes, as are many other Matters which were 
"ijover enabled by Authority of Parliament, and 
is fo Printed by ToUil; for 1 have examined 
the Parliament Rolls of the 21ft Year of £d, i. 
(of which date the Cufiumal appears to be by the 
Conclufion) and thofe of the preceding and 
fubfequent Years, being much the fame as are 
publiihed by Ryiey, under the Name of P/acita 
Parliament aria, and it does not occur there. 
I then hoped to have found it at the To*wer, 
* but on Enquiry was informed, that there was 

no fnch Record in that Office. 

I have notwitbdanding little Reafon to lament 
my Search, fince it firll brought me to the 
Knowledge of thofe Records of the Kentifl? Iters, 
which are inferted in this Book, and going to al- 
moft every Point of our Cuftoms take awa^^ in a 
great Meafure, theNeccflity of Authenticating 
the Cuftufnal\ which I imagine rather to have 
been a private Colledion of fuch Things as 
^ Vide ante, had been found fer^ totum Comiiatum, or were 
f. 260. otherwife known to be the Cuftpm of Kent, than 

a Record of a publick Nature : And the Words 
of Mr. Lamlard^z Copy, that thefe Cuftoms 
were allowed before the J u dices in Eyre in the 
21ft Ed. I. feem to favour a Conjedlure that 
^hey might be extraded by Command of thofe 
Judges, from the Records of their Predeceflbrs, 
for the Information of their own and future 
Times. 

However, thus much may be faid for the pre- 

fent Authority of the Cuftumal^ whether Au- 

thentick in its Original, or not, that it has re- 

tattnder and ceived fuch a Sanation from its Antiquity, as to 

trookes, Cro» have been admitted in Evidence to a Jury,cvca 

Car. 56z« from Mr,L^miard*s Copy. 



Various 
Readings in 
Tottel's Edit, 

• The Words 
between the 
Stars omit- 
ted. 



' Lis Corps 
Gavelkindes. 



^ The whole 
Paffage con- 
cerning the 
Efcheator o- 
mitted. 



« Doner ou 
Vender. 
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• 

ftt tire S$zn of (BabelkfnTie, • allotoet> in Various 
en gintz GauilekendeySy • allowes en Readings 

mtt ftcf^je Joljn of »ertoibe, « W coitu ^J' ^ •'"* 
Eire John de BerewUke, e fes com- . r^^^ ^^^^^ 

panfons, ttie yvXkiczn in ^itz ftt itent> between the 

fagnions^ Ju/lices en EirCy. en Kent"^}^^^*^^^ 

Jikewife the 

tlje 21. ^ccte of Ifefng C tfte fijonne of following 
/^ 21. an le 'Roy Ed. fitz. le^otdsCefta* 

ftfng i&cnrfe. • Cljat is to fa^, tftat all^^J,'^/;^.^^^ 
i?e>>' Henrie. ♦ Ceftafcauoir^ que toutes * ^^ a:^;,/^^^, 

ttie boDiw of lfecntiO)inen be free, a0 toell ^^^^^^itced/ 
/w r^n ^^ Kenteysfcyentfrancz, auxi come tence begins 
^0 tfte ot^r free bol>icg of 45nglante. ^o^^^^ffrankz, 
les autres fraunz cors Dengleierre. ^^' 

* • 3JnT> tbat t^ev ougbt not tbe (^fcbeco? * "^^^^ ^^^^^^ 
Et que ilz ne duiuent le efcbetour ^^^^Z^ ^f "- 

■^ cernmg the 

of tbe tling to cftufe, no? eber in ani? time Efcheator 0- 
U Roy elire, ne vnkes en nul temps mitted. 

Dtti tbet?: HBttt tt)e Ifeing (j^all tabe> 0^ caufe 
»tf fefoint^. mes le Roy prengne, ou face 

to be taben^ fucb an one a0 it (ball t^leaf^ 
prendre^ tiel come luy pkrra^ 

bim, to ferbe \^im in tftat tD^fcb IJall be 
de ceo qui foil mijiier a luy 

neeliful. a^nb tbat tfte^ ma^ tt^efr lanbe0 
feruir. Et quilz pufcnt lour terres 

anb tbere tenements gtbe anb feii^ ttfi^ 

£^ lour tenementz ^ * doner (^ vender^ • poner ou 

out licence a0feeb of ti)m iLoibes: fi^a*^^"^^'- 
faunz conge demaunder u lour feigner ages: 

bing unto tbe lo?be0 t^je tents anb tbe 
fauues a feignorages les rentz, e les 
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Varioas (ttbtcee l^ue out of tbe fame tenement0. Varioas 
Readings in fervices dues des mefmes le tenementz. Reading* 

TeifiPs Edit. M.S. Linc^ 

3nti t()at all> atiD eber? of tlienij ma^ b? Inn. 
Et que fouZy e cbe/cun, pufeit per 

t»;it of ti)e Hfng^ o^ b? plaint, plet»e fo^ 
• A on droit. ^y.^» /^ /^^^^^ ^^ p^^ p/tfyw/, pleder fur * * • A fon droit. 

t|)f obtaining of t^ir rigt)t, a^ Isel of tbeir 
fc Derottth. lour droit pur chafer^ auxibten ^-f de lour \ Defouz. 

lfO|De0, as of otb^t men. 3nti t^e^ 
SeignerageSy come des autres gen/z. El 

claime alfo, tbat t\)Z communaltie of 
t Aojcibieade^/^m^A/ ^ auxi^ que la Commune de 
la coxnpion- 

aunce de la <IE^<i1'elbinbmen, tobicb l^olt) none ot|)er ifyin 
Gavelkindc. Gauykkendeys, que ne tanent mes que 

tenemcntis of (6abeibint>e nature, ougbt not 
tenemenz Gauylekendeys^ ne ' deiuent 

to come to tl)e common dummonce of tbe 
venir a la commune Somonje del 

Cfre, but onel^ bp tt)e ^iBo^iboibcr, anb 
Eire^ mes ke per Borgefaldre^ £sf 

foure men of tl)e li3o^olS)e : ejccept tt)e 

iiij bommes • de la Borgbe : bors prisles The Wordi 

between tht 

tatnnes tobicti ougbt to aunf toere b^ tDoelbe stars omit- 
villees que deiuent refponder per xij, ted. 

men in tbe ^itt. TtnD t\)z^ ciaime aifo 
bommes • en le Eire. Et clament auxi^ 

tbat if ani? tenant in dSabcibinb be at< 
que Jil nul tenant en Gauylekendfeit at- 

eainteb of feionie, fo^ t|ie lsl)icb be fufferet^ 
teint de filonie^ per que il fuffte 

%%ztuxiou 
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Various e^cuttott of t>eatb, tfte Iftiing (|)aU t)a*e all Various 

Readings in ^ f /«y^ * ^^ mort. eit k Roy tOUZ fes Readings 
r*rf/^/'s Edit, '^ '^ -^ M,S,Linc. 

4 Fuifc ^^^ fioow, f ftw |)eitc f onfttoitb after W Inn. 

cbateuxy e fin eir meintenant apresfa j j^^^^ 

tieat^ flball be inheritable to all l)f6 lant^cs « 
«;^r/ feit enherite de touz fes terres &f 

tenements lx)f)xc|) ^e ^elo fn (Kat)elbfnDe in 
tenemenz^ que il tient en Gauylekende en 

itty $ tti tn^erttance : f be (ball (oln t^em 
fee^ e en heritage : e les tiendra 

ht tbe fame fcruiccs 9 Cttftome0, ae bw 
p^r mefmej les feruices et cujiomes^ ficome 

danceSo;0 belD tbem : tDbereui^on tt is Cain 

. fes auncejires les tyndront : donl eji di£l 

in fxmti^ : t^e fatber to t^e bougbt^ anii 
a Sonde the en Kentiis a * )?€ fader to j^e bbughe, and * Son the Fa- 
Father to the ^ der to the 

Bough, Sond ^bc fonne to tbe plougb* %nn it fee babc^ a Bonde, Son 

the Sonne to \^ fon tO j^C plogh. £/ Ji il eit the Son to 

the Plough. ^.^^^ foo?tbtoitb be (be en^olBc;) bi? tbe '^' •^°^^"- 
femme^ meintenant feit dowe per le 

bn're, (if be be of %^) of tbe one b^lfe of alt 
*> Sil foit eel heir^ ^^ ft feit dage^ de la meytie^ de touz f Sile* foit 

fourme^- ^^^ ^^''^^^ ^ /^w^w^wz que fon Baroun f^^,^^ ^ 
'uauntdit. Et^ei,^ (,f dPabelWnb nature in fee, to babe '^^'^^ ^''^- Et 
f^'f^'fj^'tint de Gauylektnd en fee, a auerf'^f'^'^y''' 

Je Roy, C5r. -^ -^ ' le Roy, ^r. 

' (but falfely). $ to bolb accojbing to tbe fd^me btreafter (but hUdy). 

e a tener folonc la fourme de 

teclaret). 3nb of fucb lanD0 tbe £ling 
futhdyte. Et de tiels terres le Roy 

U 2 (][)aii 

• Jerhaps it fhould be Jufiice de mort, for it will be difficult to fix 
the trae Signification of any of the otiier Words. 
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Various t^nii not |jat)e tfce ^ete; no? toaft, but onlr Variouj 
Readings in ne auera An ne "xajty mes tan$ foulment Readings 

VotuPA Edit, M.5. Ii«r. 

t|^ gooiw^ a0 i» before fafb. 9nti it an? /»». 
/^i cbateuxjjitomt ileft aiiant dit. Et fi 

man of (CabelbinTi, eitbtt fo? feionie, os 
ff/ir/ Gauylekendeis fur felonie^ cu 

h% fttCpfcion of felonte, toCtbtralo \fim out 
fur Ret iefelonie^ fe futbrei de la 

of. tbc counttif, t be bemanbeb in tf^ 
• Peace. ^ ptts^ e feii en counte demande 

conntie a0 (^ ougl^^ t be afterl39arb bt« 
com il appent^ e puis vt- 

latoeb: oi |mt \)imU\U fnto tbe bol2' 
lagbe : ou Jll fe met en feinte 

cbnrcb> t abfare tbe lanTi f tbe realme, 

LL, 0. '^^'J''^ ^^ /^^'^'"^ ^ ^'''' ' * '""^ ^^ ^'^^«''> • The Words 

•Defcstcne-/^ i5(jy tf«^ii /tf» ^ le waft «t ^*^miued?°' 
mcntes e de , -pv * ^^ 

fcs terrcs, r^^ bi« lanbe0 anb of all bte tenemento, to* L^^Jl" ,!!f 

J J \ ^ cji J ^ r nementzetdc 

que diiuy font ces tirreSy c? de touz fes tenemenZj ^^^ ^^^^^ ^^^ 

tenus, enfem- / r .\ 

blemcnt. {^r. getbet toitb all bfe goooeu anb cbatteU: J^^^^'^*'^^^^ 
(but falfcly.) enfembUment oue touz ces cbateuSy blement, i!fc. 

5)0 tbat after tbe teere anb tbe ba?, tbe ^ " ^ ^'^ 
ij/int qua apres lan^ e le iour^ le plus 

tittx llo^o, 0? Iro;be0^ fl[)aU babe tbeit 
procheyn Seig, ou Seigneurs^ eyent leur 

IBfcbetecT of tbofe lanb0 anb tenemento, 
Efchetes de celes terres e tenemenZj 

eber? ILo^be tbat^ tob^'cb iff immetfatelt 
^be/cun Seigneur ceo, que de luy eft tenu 

boiben 



■jx ■' 
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Van'oos fyolMit.of |)im« 9nD t^t clafme alfo, tJ^t Varioas 

Readings in fans men* * Et clament auxiy ^ue Readings in 
Tif//el'i Edit. M»S. Line. 

it an^ tenant in (BatKiftinDe XAty anl^ btlnn. 
Ji afcun tenant en gauylekende murt^ et 

an tn|)erftottr of ianteo ann tenements in 
feit inberite de Urres e de tenemenz de 

4Erat)elfe{nDe, tl^at aii ^is (otifs flbait |»tt 
Gauylekende^ que touz fes fitz farteni 

* Mr. Sommer, p. 170. gives us from an an- 
cient Copy of the Cujlumal, formerly Regiftred 
in a Book belonging to the Abbey of St. Ju- 
fiiuy Canterbury y another Clauie, following the 
Words, eft de lui tenu fans men, i//«. Efibomt 
ou femme feit feloun de fei me/mes, que it fey mef* 
met de gre fe ocye, le Roy aura le cbatteux tuts, 
l^ nient le an ne le <waft, met le heir feit tantct 
enherite fans contredit, kar tout feit il feloun de fey 
mefmes il neyt my atteint de felonye. Thus in 
• Englijhi And if a Man or Woman Jhall be a Fe* 
Ion of him or herfelf, <who Jball kill him or herfelf, 
of his or her oivn Accord, the King Jball have all 
the Chattels, and mt the Tear nor the Wafie, but 
'--, the Heir Jhall immediately inherit ixjithout contra^ 

diSlion,for tho^ heorjbe be a Felon of him or her* 
felf, he or fie is not attainted of Felony, This 
has been omitted in later Copies (as I fuppofe) 
becaufe no other than the Common Law, But 
I chofe to take notice of it, becaoftf I have 
found it to have been iormcrly difputed whc^^ 
thcr one Felo de fe did not forfeit his Lands by 
the Cuftom of jr<p»/. 

For in 55 /f. 3. Itin. Cane, rot, 34. indorfo. 
In bar of an Affize it is pleaded that the Father 
of the Plain tifF/ff// FeloniamJe fe, and that the • 
Cuftom of Kent is fuch, that if a Mjun faciat 
Feloniam de fe, his Sons can claim nothing in 
any Land whereof he died feifcd, nor his Wife 
her dower, (^ petit quod inquiratur pfr ntiros le* 
gales de Comitatu* Pojiea Totus Comitatus re* 
cordatur quod ille, qui facit Feloniam de fe, non 
forisfacit terram fuam. And thereupon the 
Plaintiff has Judgment to recover his Seiiin. 

U 3 tt)at 
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Various t}^9t iltl^erftattce b^ cquali po^ttOtlif^ %VCt Various 

Readings in eel b€riia?e per ouele porcioun. Et Readings h 

TotteVs Edit. A /- r j^^^ j^.^^^ 

it t^ete be no befte male, let tbe t^^ttltton i„„, 
» Partition. Ji ml heir madle nefeit^feit la^* parly e « Particion. 

be niat>e bettoeen t\fc females, eben as be- 

feii entre les females ftcome entres Jes ' 

tlDeen b^ot^et^* 3nT) let t^e meffuage alfo J 

freres, Et la mefuaie " 

be Depattcn bettoeen t|)cm: but t^e i)art|) , 

feit autreci entre eux departi^ mes le 

U% fire (ball remain to t^e ^ungeft (onne, 
^Ouarpuneeaftre demorra al pune^ ^ f t'^^^^Wordi ^ 

omitted ^" alpuntt 

t% Dausbter: 9ni> be Wjft balue t()ereoC omitted. 
^« al punee, e la value feite de ceo 

telit}eteT) to eact) of tbe parceners of t^at 
liure a ckefcun des parceners de eel 

l)ertta3c, from jcl. feete from^tbat 30re, 

• Piece del. heritage a xl. ^ pes de eel JJlre^ 

if tbe tenement toili fo fuffer* 3nD tbcn 
^ le tenement le peut Juffrir. Et donkz 

let tbe elT^eft b^otbet |)abe t^e firft cboice, 
<J f r^rif, emit- /^ eyne^%frere eit la primer e eleiltounj ^^rere^omlt- 

ted ^^^« 

9 anD t^e otbers afterlnatb, acco^Dtng to 
e les autres apres per degree. 

tt)eir tegree. ILtbelDife of boufes M^itl^ 

Enfement de mefons que 

, (ball be founn in fucb ^^effuages, let t|)em 
.eEnfesmainsJ^z-r^w/ irouets * ** en tieus mejuages.feient ^* ^^^^^Jj^^^ 

cnTer^ y^/^^ bt BepatteTi amongft tfte beires b^ equall Parties enter, 
departye entre les heirs per oueie^^^ 

pojtionjab tbat \% to Iseete^ bt foote if 
porcioun^ Ceo eji afauoir per peies Jil 

nee^ 



t 
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Varioas neeH lie, Abating t|^e Couetc of t|)e 3ftte, Various 

Readings in ^^ miftier^ Sauue le couert del Mre Readings 

Totter^ Edit. ' M.S. Line. 

tD()tc() (ball temafne to e^e ^oungell fon, /„«. 
yz^ remeynt al pune^ ou al funee 

0^ tiaagt)tet> 00 i0 before (afD : do ne« 
Jicotne il eft auandift^ ijft que ne- 

bettbetefo, t^at tbe ^oungeft mabc reafonable 

* Rea/onahle. quedont que le pune face * * r enable * RefinaiU. 

amentl0 to l^ia parceners fo^ tl)e part ts^tcb 
gre a ces parceners dt la partye que 

to t^em belongctl}» b? tl?e atxmrD of goon 

a eux appent per agard de bone 

men. 3nT> of t\)t afojeCato tenement0, 
gentz. E des auaunditz tenemenz 

Ts^erecf one onlf fuft Isas toont to be 
dont vn foule Sute tant foulement foleit 

mane before time, be tbtre not b? teafon 

eflre feit auaunty ne feit per la refoun 

of t^e partition but one fole fufte maoe, 
^ Particion. d^ la ^ partye fors vn foule fute faite 

80 tt leas before accuftcmeD : IBut ^t let alt 
Jicome foleit cuant^ tnes que touz 

t^e patcener0 mabe contrfbutfon to t)^c 
les parceners facent contribution na 

parcener tobicb mabet^ tbe fuite fo; t^em* 
celui que face la fute pur eux» 

3ln Itbe (o?t iet t^e gooDo of dErauelbfnbe 

Enfement feient les chateus de Gauyleken- 

perfon0 be parteT) into t^ree part0, after 
dey$ parties en treis apres le 

tbe funerai0 % tbe bebt0 pafeb, if tbere 
exequies e les deties r endues^ ft il y 

U4 be 



^ 



e UsfilUi o- 
nitted. 
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Various be lalofull fffue in life : S^a t|)af t^K hcax^ Vanoos 

Readings in ^;/ //7"«^ »;«//>r /» Wf , ijli que la mort Readings ia 
Jottel'^ Edit. "^ • ^ 2 j^^ ^.^,^ 

|)aue one patt, ann |)i0 latofuii fonne0 ani> j„n^ 
• The Words ^j/ la vue partie^ e lesfiiz * * r lesjilks • xhc Word 

I»u8tter0 an ottjer t»tt, anD tie t33ife tfte ^ ^^' -^^^^ 
muliers lautre partie^ el la f femme la ^" g^j^'e ^a 

t^irtJ t?art. 3lntt ff tftcte be no latof nil vie 4a tierce 
tierce partie. * El ft nul ijfue mulier P^^^- 

^ •^ -^ The Words 

f ffue in life, let t\^t beat) |)abe tbe one l)alfe^ between the 
en vie ne Jeit^ tit la mort la meite^ Stars are 

anb tlje toifi a!ibe tfte otber \^\it. 3lnb°"^^ 
\ Partie. e la femme en vye lautre ^ meytte •. Et 

ii t^e l)ctre, e% ^ctrc0, (l)aU be unbet the 
Ji le keiry oulezheirs^feit^ ou Jeyent de 

age of 1 5 i'eer0^ iet tt)e nouttriture of tbem be 
deins le age de xv. ans^feit la neurit ure de 

commftteb bv tbe 3Lo;be^ to t\)t ne^t of t^e 

c The Words ^^^ ^^^^^^ ^ § P^^ ^^ ^^^E' ^^ P^^^ procheyn §The Words 
/ c • per le Seigneur 

ferie neigneur 11^^^ to Wotti tbe in'geritaunce can notoaiittcd. 
omitted. ^^i j^^j^^ ^ ^^y btrttage ne pcut 

befccnb. do tbat tl)e 3Lo?b talie notbing fo^ 
4 Bailment, defcendre^ ijfi que le Seign. pur le ^ bail 

. tbe committing thereof. 9nb iet not tbe 
rein ne prengue. Et quil ne 

befte be mattfeb bp tbe ILo^be, but bv bi0 

feit marie per * ** le Seign. mes per fa ** 5o». 

otone iDtil, anb bp tbe abuiCe of bi0 frfenb0, 

voluntedemeinc,&perle confil de ces amys 

if |)e lDiH« Unb Isben (ucb W^> o^ beice0, 
^/ t;^«/. El quant eel heir, ou ceux heirs 

$ail come to tbe foil age of fifteen ttcr0> 

font de plener age ■ dc 15 anns 

2 iet 



^SOM. 



» Approwc- 
ments. 
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VarioQs let Hl^fit laRiMi anB tenenttiit0 be tclfteren Vdrious 
Readings in Jeient a eux lour Urres^ £ lour tenemenx Readings iq 

T^tun Edit. M.S. Line. 

nitto t|)etn^ tosett)er tsitb t|)etr sool^0, ann /««. 
livreSy enfemblemeni cue lour chateaux^ et 

)9^ofit0 
istti) t|)e emp^okiementis of t^ fame lanM> 

^tf e les * * enp^owemenz de celes terres * Approwc- 

^ mcntz. 

remaining abotie tbett reaf onable fuSenance ; 

b Raifonable. ^ir/rf ^ -f r enable fuftinance : ^ Rcfonabk, 

of tbe iBtitcb p;ofit0 $ $toob0> let bim be 
de quel enprouement^ e chateux^ 

bounDe to roabe aunftsete iBbic^ b<ib tbe 
«Luiavera fei^ tenu a refpondre celui qui de ^ ^ luy ^LuisLvcrsLtn 

en nnriture ^ noretureonkc 

au qui le ' «^ttW^^^» «^ ^^ ^«^«> ^ «^« *^ ^'^J'^' Scignourct 
Seygaiour et ^"^^^ '^ noriture^ CU le Seigneur fcs heirs cele 

fesheyrcsccl ^^ ^f^ ^^^{^^0, iDfefcb ccmmitteb tfte f«ne°^SI *''''' 
Rouriture ^ r,^ £?^/>^i j!/^ ^^/ noriturc auera 

avera bail lie, ■' ^ 

eDacatton. 9nli tl;t0 10 to be bnberftoob^ 

bailie. Et ceofet afauoir 

tbat from fncb time a0 t^ofe \^tiufi in €bu 
que del bcure que ceux heirs Ga^ 

belbinl), be of, o| b<ibe paffeb, tbe age of 

uykkende ^*f Jeient^ ou ount paffe le age de •f Avwont 

^ paflc. 

fifteen rtere0^ tt I0 latsfuil fo; tbem, tbeti: 

XV. aunsj lift a eux lour 

lanbo 0; tenement0, to gibe ann fell at tbelt 

terres ou tenemenz •'f' * doner e vendre a f •Doners* 

pleafttre : dabing tbe (eni{ce0 to tbe^^*^^* 
lour volume^ Sauues les feruices au 



^ Avcront 
paiTe. 



c Doner m 
vender. 



XLour. 



cbief §Lo$iie0, u (0 before faib. 9n» If 

^ ** cbefzfeignorages ccm il eft deuantdit. •• 

an? (orb tenant in Cfaneibin^ t\z» ann 
£/^ »«/ tiel tenant en Gauylekend meurt^ 
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Various Imlie 8 tofft timt obetltbetb Vim, let tbat Varlotts 
Readings in e iii femme que furuiue^ feit ce/<? Ridings ia 

•ri^//#/'s Edit. y !f 7 y ilf.5.lyar. 

tetfc b? ann b^ be entioloeT) (of tbe one /i^y. 
ftmme meintenant douwe de la meite, 

balfe of t\)z tenemento tnbeteof ber l^uebanii 
des temmentz dont fon baroun 

bfet) beSeD anb fefCeb) b? tbe beiree^ if 
• The Words fhorujl * * vejlu e fe'iji^ per les heirs fil « The Wordi 
j..>/omit.-^j^^^ be of age, 0? b^ tbe iLo?T)0, if tbe '^'A ^ omit- 

feient de age^ * ou per les Seigneurs Ji les ^^ ' 

better be not of age : So tbat (I)e ma^ babe 

beirs ne feint pas de age. * iffi que ele tjt The Words 

tbe one balfc moitfe of tbofe lanbc anb tene. c*^^^^°!!l!i 
la mette de celes terres e tenemenZy 

tnent0, to boibe Co long 20 (be Heepett) l)et a 
b Et tiendra *» a tener tant com ele fe tyent veue^ 

tant come ele ^ ,^ ^ «... .' *.•..-». 

fetientveu- ^ibotu, 0? tl^M be attoint^b ofciilbbtnb. 
fueoudefcn- ^^ ^^ enfanter feit atieint 

fan tee, de ^^^^^ tfte ancient bfage : tbat ia to fa^, 

enfant foit ^ i . r ^a ' r - 

attaint ^f ^ aunetenne vjage^ ceo ejt afauctr^ 

tbat if t)l;cn (be is belibeteb of ct)tibe, tt)e 
y«^ quant ele enfaunte^ e 

infant be bearb crfe, anb t^at t^e bue anb t Et la crie 
c ?t le crie Unfant feit cy crier ^ *^ + £ que le hu e le <'<i" leve. & 

foit leve, e la pais fe en- 

la pais fe en- ^^^\ ^ taffcb, anb i^ counttrie be affembleb femble, ^dc. 
fcinble, y f . ^''y /<^'^ '^«^ ^ ^^ ^'^'•^ enfemble^ 

anb |)abe ti)e bieis of tbe cbilbe fo bo^ne, 
e eyent weue de lenfant enftfaunte^ 

anb of tbe motbet, tben let \^x lofe bet 

€ de la mere^ adonks perde fon 

S)oi»;e D)^olv^ anb otberlsife not, f long as 
Vowere enteremenfy e autrement nye/tt^ 
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arious flbe llOlDetl) \)tX a toitolo: tofieteof ft 10 Various 

cadings in tent come els fe iient veue \ dont H eft Readings In 
i//^/'s Edit. -^ M.S. Line. 

•Scyiswedne^//;! en Kenteis : • * re |?ar hijipenbe*5gyg j, 

%is levedne. ^^if r 

let %im Icnt^c ftet, »nti tbev claimc alio, ysU^^dv 
j-e hiji lenbe. £ clament auxij 

tfyit if Si man tabe a toife Isbic^ bat^ iiu 
que homme que f rent Jemme^ que eit he- 

bcrttance of <6at)clliint)> ann tbe toife tu / 

n/^^tf de Gauylekend^ e la femme muT" 

etb before bi'm, let tbe busbattD b^ibe tbe one 
ge auant luy^ eii le Baroun le meite 

balfe of tbofe lantto ann tencmento isbeteof 
de celes terres ef ienemenz^ tanf come 

(be Dfen (ctfcn To long as be boltietb b^m 
^Venfuer, ^EU ^^ J^ ^^^^^ ^ 'veuers {dont ^ *f // moruft t EU. 

a mfDolser, loftbout t^oing an^ ftnppej 
Jetfti) faunz ejlrepementj 

t% toaScj 0; banf(btnent^ iBbetber tbete 
ou wajl^ ou exile fere^ le quel kil y eit 

t^ t}cre idue bcttoeen tbem o; no : 9nt» if be 

heir entre eux ou noun. Et Jil - 

tabe anotbet iDtfe, let bioi loofe all. 

prent femme^ trejiout perde. 

3nii it an^ tenement of ffauel&fni^ 
Et fi nul tenement de Gauylekend 

Do efcbeate (ann ebat efcbeate be to an^ 
ejchete \iS ceo efchete a nul 

llo^De tsobicb boil'etb b^ fee of l^alDberbe, 
Seigneur qne tiene per fee de bawberk^ 



«9i Cuftumal of Kent* 

Various CcflaMt Varioos 

Readings in 0^ bt A^etieaitCte) ht beat^^ OJ bl? CMUIciate Readings in 

Total's Edit, ^/ip^ feriauncye)*per mort^ ou per Gaue- ^.^. /.'«^. 

The Words ^^ ^^^ |^reafter taibe, o? be to bitii t,*' ™ , 
between the , ^ /. '^ .; ^ ,- ^r j-/ « /•/'•* The Words 

Starsomitted. ^^^^ >^^ '^ «^ >/^^i/^, * ^« U fett ^^^^^^ ^^ 

giben up Starsomitted, 

*- renbreb bp bt> tenaunt tobicb before beib 

rendu de fon tenant que -de U auant 

it of bint bt Qittite ciaime tbcrcof nube^ o^ 
le tynt per fiite clamaunce de ceofetCy ou 

• *" If %i% efcbeate be bp €Fauelate as t0 b^te- 

• Gavelet. Jtit fa efcbete per • * Gauelate ftcome il * Gavtletc. 

after fafbe^ let t^t0 lanb remain to tbe 
efi de futbdit remeyne cele terre as 

betre0 bupartable : 9nb tbis U to be bn^ 
fc Non forisi'^irs ^ "f impar table. Et ceo fet afauoir^ t Noon po^ 
blcs, ^ . . • - tables. 

beruoob, tobere t\^t tenant fo renbrtng> 
la ou le tenant enfi rendanty 

botb reteine no ferutce to binifelfe> but 
The Words nule feruice re tent devers fey^ * fauu^t Th<i Wordz 
between the f^^^^j ncbertbelfffe to tfte otbcr 3lojbe0 ^"^'^^° '^* 

Starsomitted. '' j^ *o- Stars arc •^ 

nequedent as autres Seigneur ages fitted • 

tb€ir fee0« ferme0, anb tbe rent0 tsberetof tb 
feesy ferms e les rentes dont les ifr 

tbe afo^efiiib tenement0 of C^abelbinb * 
auant diz tenemenz de Gauylekende 

(fo renbreb) boere before cbargeb^ bt bttn. 
enjirendus auauntfurent charges per ceux^ 

o; tbem^ Inbicb mtgbt^tbatge tbem* 

$u per celuy^ que le charger poent^ou pceyt*. 

9nb tbet ciaime alfo, tbat if 

E clament auxi^ que ft nul tenant 

b^itboib 
wt tenant ix^ dEfaneiftinbe reteine \^\n 

en Gauylekende reteine fa 

t^nt. 



• ■ 
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Various tcttt, atn> |)f feniices of tl)e tenement tobfcb Varions 
Readings in rent^ € foti fetuice ' del tenement qui) Readings in 
T^ttH's Edit. V, ^ M.S. Unc. . 

\3^ bolBett) of t)t0 lio;D» let tf^e Ho?!) (eebe b^ /;,;,. 
iient de fon Seigneur^ querge le Seig. " 

t|^ alDatH of bt0 Court from tt^^e trneta 
per agar dde fa court de treys femeynes 

to t|)ree txieefces^ to Snt»e fome l^tllrefe upon 
en treys femeynes truue deftreffe fur 

t|)at tenement^ fenttli tbe fonrH) court, 
eel tenement tant que a la quart courts 

aitxiates lottl) t»ftneae0:^ 9nl^ ff b)ttt)fn 
a totefet per tefmoynage^ Et Ji dedens 

tlHit time %t can Snt»e no t^iftrelTe in t^M 
eel temps ne truffe deftreffe en eel 

tenement, lsi|)etebt ^ mat babe tuitfce of 
tenement per queux il puiffe fon tenant 

bi0 tenant, Clben at tbe fourtb court let it 
iujlifery Done a la quart court feit 

be atsarbeb, t|^t be (j^ali taHe tenement 
agardy quil pregne eel tenement 

into ^10 banbe> in tt)e name of a niflreffe, 
en fa mein en noum de deflreff^ 

a0 if it toere an o;ce, 0^ a cotD, % let t)itn 
aufi come hoef ou vacbe^ e le tiene 

lieepe it a t^ere> anb a baV' it^ ^^0 b^nb 
vn an, e vn tour en fa mein 

l30ttl)Ottt manuring it': b9itl)in Indict) terme, 

t Sans mein- * * f^ce meyn ouerir : dens quel terme^ % Sana mam- 

' nour* 

if tbe tennunt come, anb v^t ^t^ arrerase0, 
ft le tenant vent, e rend fes arreragesy 

^^^t^^rat* anb mabe reafonable amenb0 fo; tbe 
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Various iDftbbolWttg, Ct)cn let ftim Ijabe % etlioi? Various 

Readings in detenue^ a done «V, ^ /W^f Readings in 

rottir% Edit. • Af.5. Line. 

1^10 tenement as ti^^ attnceSo^e anD ^e be^ Inn. 
•Listcignont.yJ^« tenement Jicom fes auncejiors ^* ely ♦Les tcnoi- 

ent. 

fo^e W^ ft. SnB if lie Do not come be^ 

b Dcdcyns. ^«^«^ '^ tyndront. Etftl ne vent^^ deu- ^ Dedeins. 

fo;e tbe ttere, ant) t^e Da^ paft, t^en let 
« Eyt. ant lan^ e le tour pajfe, done ^ § auge § Aillc. 

t()e Ho^T) go to t)^t nt%t countie coutt iBftb 
* Courte (but l^ Seigneur al prochein ** Counte fuiant 

faifih.) 

tbe toitne(re0 of |)i0 otone court, 9 p^o* 
cue tefwoynage de fa courts e faee la 

nounce t^te tbte p^oceffe, to |)atte furt^^t 
pronuncier « r^/ pr^r^J p«r tefmoynage 

tDftneffc. 9nb b^ t^e atDarb of l)t0 court 
/?«^r ; Et per agard de fa courts 

(after t|)at countte court |)olt)en) ^z (|^U 
t Court, apres eeo ® Counte tenue, entra 

enter, anD manure in t()ofe ianD0 ann 
'Maincra. ^ ^*t meynouera en celes terres ^♦fMeigncra, 

tenemcut0, as in Ut tlasn bemeane0. 

tenemenz^ Jiccme en fon demeyne. 

9nD if tt)e tenant come aftctlsarT)^ ant) Ijoill 
£/ y? /^ tenant vent apres^ t 

teftalie |)i0 tcncmcnt0, anD ^jolD tl[)em a0^ 
voile ces tenemenz reaver e tener ficome 

%t DiD before, let Ibun mabc agreement lj)tt|> 
il fift devanty face gree al 

tfee ILojT) accojtu'ng a0 ft 10 ancicntlf^ fait). 
Seigneur^ ficome il eft auncienment dijiy 

* Nejhe 
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Various * Nejhe f ype f elbe anb nej he jryj? Various 

Readings in , TClbe : headings itt 

rotur. Edit. ^^^ pjp p^^^ j^^j^ ^^ p^j,^^ ^j, he bi. 2f ' ^''^• 

come healbeji. 

9lfo t|)e^ claim tt)at no ^an ottBl)t « n^ Wordt 
The Words * * -^^ '^ clcymetit que null homme deit Auffiil clcy- 

Auffi il clev- "*^"' <>«iV///, 

xnent o»i///i/ *^ "^^*^ ^^^'^ "^^^ * ®^^* (neit|>er b^ a*^ /i&/ Sen- 
and the Sen. ' fermeni fur livrefare, per una runt 

t,^r, *.«»r Nepurpourc, 

thus Ne er ^^^^^^' ^^^ ^^ *^^ iSottJCt Of tfte lo^ll, ^c. as in 

pueurdcf^'^ ^//?r(/>, »^ /)^r P^<?r ^^ Seigneur ^TotteVsEdU 

o * tton* 

cncountre fa »^ ^^ 5fl/V// encountre fa volume^ 

briefcTcRoy ^* ^^ ^^'^^ ^^ ^^^ **"2 (unlett ft be 
nefoitmisa >»»2J ^^/ /^ iJ^Jf C/f/»^» />*r 

ferment finon ^ ^ . . , , * 

pourfealtic, ^^ ft^Xtt to be Hone to tjw i^ojii) 
&c, Feaute fere a fon Seigneur) 

bnt 

♦ /. e. I&atft liz not Qnce an^ tftfng gfben» 
anH l)att) Ibc not ^nct an? t^tng paiT) ^ t^en 
let ^im pa? Sbe ^ounO0 fo; l^ia maty O} 
Amercement, before |)e become Cenant o> 
l^olDer again* 

But fome Copies have the firft Verfe thus 
Nigon Jit be ftldy and Nigon Jit be gelde, i.e. 

Het btm nine Vimes pa?^ anb nine Cimes 

repap. Lamb, Peramb. 553. And as to this^- 
vtde antepag, 249. ///»• Cane. 21 Ed, I. r^/. 23. 

TottePs Edition reads thefe Verfes, 
Neigbejitbeyeldy Neigbejitbe gelt, 
Andjef [1. e. give] you for tbe 'were, tben is be 

bolder* 

I 

And the ilf.6\ oi Lincoln's Inn flill differently* 

Nengbejycbe zelde, vengejite geld, 

Afidxis Fund for tbe Were, Jen is be beldere. 
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Varioas bitt onl^ before iijit Coroner o; otbet Various 
Readings in, nie/ke per dcvaunt ' Cfironner, ou auter Ridings In 
TotteNE^it. ^ M.S.LiMc. 

Sl^initktt of t^e ISttng, a0 i^atir IRo^ai |9o^r j„„^ 

The Words Minifler le Roy^ * que Real poer eyont xhe Words 

sSToL? ^^ ^^ <«<l«'^^ «f Crefpafs committal a. g^^^s'omif 
led. <^^ Enquirer de trefpas fet encountre le ^^^ 

gafnS ti)e Crolon of our Ho^li tf)e tting. 
Coronne noftre Seigneur le Roy *. 

9nli t^e^ clatme alfo t^at eber^ fb^tnti^ 
E cleyment auxi que checun Kenteys 

i^^n ma^ eHbin another eitljer in tt)e iiing'ier 
« -/ Seigniourfut autre ajfonier ^* en la Court le Roy^ * ASeignm, 

added added. 

Courts 0^ in t\^t Countt? o^ in t|)e i^unnrett), 

en Count Cy en Hundretk^ 

e% in t^e Court of |)t0 3Lo;i^, lB|)ere er« 
e in la Court fon Seigneur^ la ou af- 

toint Utt\)y anD t^t nz IscU in t!)e Cafe 
fi^S^^ S^fiy ^^I^ ^^^^ ^^ commune 

of commune fute as of ^lea^ J^o^eobtr 
fcDe common/ute come ^ f de play. EJire ^ ^g com- 

^^^^- t?)ep clafm bp an efpccial IDceti of fting °^""^ ^^«'- 

^^(7/7 cleyment per efpeciel Fet le Roy 

i^nrie t|)c Cbirb, JFatljcir of fefng CDtoarb, 
The Words tl^^rie pere le Roy Edward, * The Words 

between the ^^^^^ ^^^ ^^ ^y^^^^ ^^^ f^^^j ^^^^ 0( ^^ between the 
Stars omit- zi t^-.- j*, ^ ^^^^s omit- 

ted! ?*^ ^'"^ ^-^' ?^^ -^^^'^ garde,* que de ^^^^ 

tenements YxA^iOi) are Ijoiten in ^abelbtnbe 
tenementz que font tenus in Gavylekende 

tbete (ball no IBattail be foineb, no; g^anb 
e The Words ne feit prife ^ § Battaille, ne gfaunde § The Words 

y^tf per xn. CbivallerSj ft come at Hours 

in 
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Various In dt^et )dia(e0 of t^ Sealine : t|^t U to Various 
Readings in eft prife en le Reaume : ceo eft a Readings in 

Totttl's Edit. M.S. Line, 

' meett m^ete tbe Cenant atct IDemanlMitt /»». 
Javoir^ la ou Tenant e Demaundant 

t)olo bv dSabelkltiDe x 16ut in tt)e ^Utt of 
/^»^A/ ^r Gavylekendi : Mes en lu dt 

tt)efe graunn SCDfetf let ^urfeis be taken 
tes ground Affifes feient prifes Jurees 

b? %iu d^en being tenanto in (VabelkinU: 
/)^r xii. homes tenantz en Gavilekend: 

fo t{)at four tenant0 of (Kabelbf n^e cboofe 

* IJft que quatrt tenantz de Gavilekend rj.^^^^^^^ 

fit tenanto of <BsLUl^intt to be 3urojo, sjars^o^it^/ 
elifentxti. tenantz de Gavylekende Jurors, ^^^^ 

9nli tbe C^artet of t^e king of tbi0 effie* 
E la Chartre le Roy de cefte efpe- 

titAtiz td in tl)e ctiSott^ of fbix ^oQn of 
ciaute eft en la garde Sire Johan de 

j^o;l]()ooo» tlje ]Da^ of dt. 9lp|)ei? in 

aNofward. a Ncrwode le Jour de S.^* Elpbegh ^»# Elphe. 

bElphe. ^ 

CantUburte tt)e ttate of fting d^klttarli, 

cLandu Canterbyre^ c'\- le an le Roy Edward, i l^^n It 

reignc le Roy reigne Ic Roy 

Edward xxi. tl^ &0\\nc of ftfng l^entfe tbe %%U Ed<wardxxu 

le Piz le Roy Henrie xxi. 

tCbeCe be tbe ^fageo of (Vabciblnn, 
Ces font les Vfages de Gavylekende 

X M B, Neither the M.S. of Lincoln*! Inn. 
nor TottePs Edition have this Concluiion, and 
it is repugnant to the lad Privilege, which is 
claimed under the Charter of King Hrn* 5. 

X atil> 
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Various attD of thtklkfMe d^n in itent, lo^'c$ Varfoiti 
Readings in ^ ^/^ GavyUkendeys en Keni^ ^ir^ Reading 

f^^/Zf/'i Edit. ^ '^ ^ M.S. Line. 

toete befe^e ^ Conqueft, anii at tlbe/^'v* 
fnrent devcunt U Conquefi^ e en U 

ConqtieS, aitH ebet ffnce fill nolo 
Coifquefi e totes bouresjejkes en ca. 
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( ^99 ) 

The Names of tbofe Perfons whofc 
Lands in Kent are difgavelled by 
A6ts of Parliament. 



II H. 7. 

Sir Rich. Guldcford. 

15 //. 8. 
^/> Henry Wiat. 

31 //. 8. r. 3, 
Tho. Lord CromwcW, 
The. Lord Burghc, 
Geo. Lord Cobham, 
Andrew Lord Wind- 
fore, 

* Sir Tho. Cheyne, 
^/rChrift.- Hales, - 
.y/rTho.Willoughby, 

* Sir Ant. Seintleger, 

* Sir Edw. Wootron, 
Sir Edw. Bowton, 

* Sir Roger Cholm- 

ley. 

Sir John Champneys, 

* John Baker, E/qi 
Reignbld Scot, 

* John Guldeford^ 

* Tho. Kemp, 
Edw. Thwaites, 

* William Roper, 
Ant. Sandes, . 



Edw. Ifaac, 
Pcrcival Harte^ 
Edw. Monyns, 
Will. Whctnall, . 
John Fogg, 
Edm. Fetiplacc, 
Tho. Hardres, 
Will. Waller, 

♦ Tho. Wilford, 

♦ Tho. Moyle, 

* Tho. Harlakenden, 
Godfrey Lee, 

* Jannes Hales, 
Henry Huffey, 
T ho. Roydon. 

^ (^ 2 Ed. 6. 

* Sir Tho. Cheyncy, 

* Sir Ant. Seintleger, 
Sir Robt. Southwell, 

* Sir John Baker, 

• Sir Edw. Wootton, 

♦ Sir Roger Cholm- 

♦ WrTho. Moyle, 
Sir John Gate, 

Sir Edm. Walling- 
ham» 

♦ Sir 
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• Sir John Goldeford, Tho. Harmanj 
Sir Hurnf. Style, 



♦ Sir Tho. Kempc, 
Sir Marty n Bowes, 

* Sir James Hales, 
Sir Walter Hendley, 
Sir Geo. Harper, 
Sir Hen. Iftey, 

Sir Geo. Blage, 

* William Roper, 

• Tho. Wylforde, 

• Tho. Harlakenden, 
Tho. Colepepper of 

Bcdgebury, 
John Colepepper of 

Ailesforde, 
Tho. Colepepper, Son 

of the faid John, 
Will. Twifenden, 
Tho. Darrel of Scot- 

ney, 
Robert Rudftonc, 
Tho. Robertes, 
Stephen Darrell, 
Rich. Covarte, 
Chrift. Blower, 
Tho. Hendley, 



Tho. Lovelace, 
Rcignald Peckham, 
Herbert Fynche, 
William Colepepper, 
John Maync, 
Walter Mavne, 
Tho. Watton, 
John Tufcon, 
Tho. White, 
Peter Hayman, 
Tho. Argal. 

I Eliz. 
Thomas Browne, of 

Wcftbecheworth in 

Surrey, 
Geo. Browne. 

8 Elix. 
Tho. Browne Efq, 

1 1 Jac, I . 
Tho. Potter EJq\ 
Sir Geo. Rivers Knt. 
Sir John Rivers Bart. 



JV. 5. Twelve of the Names in 2 6? 3 EL 
6. arc the fame as in 3 1 IL 8. c. 3. 
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APPENDIX. 



0f tlje Cuffom Of 15o?oufl;Ij €ngUflj- 

THERE being fo (Iriit an Analogy be- 
tween the Cuftoms of Gavelkind and 
Borough Englifh, that accprding to the Opi- 
4iion or Lord Holt^ they differ but in Refpcdt 
of the ^antity of the Land> that the Heir 5 j^^^ ^2, 
takes, and not in Conftruflion ; I found it i Wil.Rep/ 
neceflary in the Courfe of the foregoing Trea- 63. 
tife to take Notice of feveral Cafes concern- ^^^^ 9^* 
ing Borough Englifh, the Reafon of them 
ferving for the Determination of fome Points 
of the other Cuflom. And it may poflibly 
render the Book more ufeful and compleat, 
if I here refer to thofe Cafes, and infert what 
others are to be found in the Books relating 
to the fame Cuflom. 

But I fhall firil fay fomething concerning 
the Name, Antiquity, and Reafon of this 
Cuflom. -. - , ^_ 

The Name itfelf guides us to judge of the fnd Anri^' 
Antiquity, and teaches us that this Cuflom quity of Bo- 
had its Rife among the Anglo-Saxons: In- rough Eng- 
deed it is probable that it was not known ^^^' Bacon 
l^y this Title, until the Normans, who were ^l ^°^^^°- 

X3 Strangers no, b. 






Strangers to any fuch Kind of Dcfccnt in their 
own Country, on their Settlement in this 
Kingdom gave it the Name of the Cuftom of 
ibe Saxon Towns ^ to diftinguifh it from their 
own Law ; and this may he colleded, from 
I Ed. 3. 12. a. Where it is faid, that in 
Nottingham there are two Tenures, Burgh 
Eniloyes and Burgh Frauncoyesy the Ufages of 
which Tenures are fuch, that all the Tene- 
tnents, whereof the Anceftor dies feifed in 
Burgh Engloyesi ought to defcend to the 
youngeft bon j and all the Tenements in 
Burgh Frauneoyes to the eldcft Son, as ac 
Common Law. 
TheRetfonof Concerning the Caufc and Original of this 
this Cuftom. Cuftom there are two fevcral Conjefturcs. 

t'iSwi* Re . ^^^^i Some have imagined that it had its 
' *^' Rife in thofe Places, where formerly by the 
Cuftom of the Manor, the Lord was entitled 
to the firft Night of the Bride of his Tenant, 
who held in Villenage : Which Right is now 
commuted for a fine paid in many Manors on 
the Marriage of the Tenants and particu- 
larly in the Northern Counties, who, it feems, 
drew this barbarous Ufage from their Neigh- 
bours the ScotSi among whom, by a Law of 
their King Evenus the Third, Rex, ante nup^ 
tiasy Jf on/arum noiilium, nobiles plebeiarum 
pralibabant pudicitiam, Buchan. Hiji. Scot. Lib. 
A. Which continued to be the Fradice till 
Malcolm the Third, Uxoris precibus dedijje 
fertur^ ut primam nova nupta noBem, qua pro- 
ceribus per gradus quo/dam lege Eveni debebatur^ 
Jponjus dimidiatd argenti marcd redimere pof- 
Jet: ^am penjionem adhuc Marchctas mu- 

Uerum 



iierum voxanf. Buchan. Hifi. Hi. y. A TcrrA'^ 
as well known to our Law for a Fine due to 
the Lx)rd on the Marriage of the Son or 
Daughter of his Villein. Co. Litt. wj. b. 
140. a, Braff. lib. 2, /. 0.6^ And they fup- 
pofe this Manner of Dcfcent to have been 
introduced to prevent the eld eft Son, who 
might be the Lord's, from inheriting the 
Eftatc. But, I believe, on Inquiry, it will 
be found that the Cuftom of Borough-Englifh 
does not particularly obtain in thofe Manors 
where fuch Fine is paid : And this Reafon, 
though perhaps fufficient to exclude the El- 
deft, would only, if taken in its full Force, 
convey the Inheritance to the fecond Son, as 
the next worthy, and not to the Youngeft, 

But the other Reafon carries with it the 
greater Air of Probability, and is that given 
hy Litiletoriy That the youngeft Son, after- 
the Death of his Parent^ is leaft able ^^ %eJ ..iq.m. 
help himfelf, and mott likely to be left defti- ^^^^ jj 
tute of any other Support ; and therefore the pg^J, lib. i. 
Cuftom provided for his Maintenance by caft- tit. 1 1. kt\. 
ing the Inheritance upon him. 'o« 

And I am perfuaded this will appear to 
be the true Reafon, if we confider in what 
Places this Cuftom prevails ; which are for 
the moft part cither anticnt Boroughs, or 
Copyhold Manors. In the former was exer- 
cifed the little Trade that was antiently in 
the Kingdom, * whi^h was not then in fo 

flourifti- 



• The State of thofe Tradcfmen Was fo low, that the 
Heir of any Tenant in Knight- Service (or Gentleman) 

X 4 ' was 



* flourifliing a Condition, that large Eftatcs 
could be raifed by it; a competent Mainte- 
nance, and a convenient Habitation, was all 
. that the Tradefoian could expeft ; as he was 
nor rich himfelf, he could not bring up his 
Sons to Idlencfs; but found it moft for his 
own Eafe and their Benefit, as they feverally 
grew up, to fend thenn out into the World 
advanced with a Portion of his Goods, there- 
by enabling them to acquire their Living by 
Arts and Induftry. And for this Purpofe 
the old Law was very indulgent to the Son 
of a Burgefs, fuppofing him to be of Age, 
cum denarios dtfcreti Jciverit nitmerarey pan- 
rtos ulnarCy £sf alia negotia fimilia patetna 
exercere. Glanv. lib. y. e.g. Braft. lib. 2. 
<:. 37. /. 86. b. But as the youngeft Son 
was laft in Turn, he was the Child, if any, left 
vinadvanced at the Death of his Father; and 
therefore the Cuftom prudently direfted the 
Pifcent of the Real Eftate (generally little 
more than the Father's Houfe) where it was 
moft wanted. But becaufe it might happen 
that the youngeft Son was in his Father*s 
Life time placed out in as advantageous a 
Way, as the reft, to avoid any Inconvenience 
or Inequality, that might arife from an un- 
due Preference to him, the Cuftom of moft 
FiJe litt^ Boroughs gave a Power unknown to the 
' '* Common Law, of devifing the Tenements 

by Will. 

was looked upon to be difparaged, if married to the 
P/aUghter of one of them. De Dof^inis, fui marita*verint 
ii/os, quos habent in Cujiodiat Villanis^ *vel aliis^ ficut 
Burgenjibus, ubi til ifpar agent ur. Stat. M^rt. C. 6. Cq. 
Lit:. So. Seld. in Hengham in. 

3 ^-I^ 



a. In Copyhold Manors the Demefncswcrc 
generally divided among the Tenants in very 
fiiiall Parcels (as they iVill remain to this Day) 
and were holden on arbitrary Fines, large 
Rents, and hard Services; infomuch that thcfe 
Eftates, at that Time, were little more bene- 
ficial than l.eafes at Rack-Rents: And the 
Tenants themfeives being Men of the mean- 
eft vSort and Condition, below the Hopes of 
breeding their Sons Gentlemen, the elder 
Part of their Family, at a proper Age, either 
applied themfelves to Hufbandry, or in thofc 
Manors where all the Demefncs were not al* 
ready parcelled our, might obtain Eftates on 
the fame hard Terms i and the fmall Advantage 
of the Father's Tenement was left to defcend 
to the youngeft Son, the only, though a mean 
Support of his Infancy. 

Thus much may fufFxc concerning the 
Rife of this Cuflom. 

There is no Difference between the Law 
concerning Copyholds in Borough-Englifh, 
and Freeholds in Borough-Englirti, as isagrced 
Cro. Car. 411. Reeve and Maljier. 

In what Places the Cuftom of Borough- 
Englifli may be maintained, vide ante pag. 

The general Cuftom of Borough-EngHfla Borough- 
is. That the youngeft Son fliall inherit all Engliih. 
the Lands and Tenements which his Father ^'y^^^^^^l' 
had within the Borough, Cffr. whether in Co,Litt. 
Fee-fimple or Fee-tail, ante 94. And ftialliio. ^, 
have like Remedies for Lands entailed, as 

the 



the Heir at Cbmmon Law, but muft count 
on the CuftoTi, anfe 106. and (ball likewifc 
enjoy all Lands of the fanae Nature, wherein 
bis Father had but an Eftatc pur auier vie 
dcrcendible> ariie 97, But this Cuftom is 
ftriftly confined to the youngeft Son, or his 
lineal Reprefentative (if fuch Son die in his 
Father's Life-time) who (hall take though 
the Lands were purchafed after the Death of 
fuch Son ; ante 91, 92. but does not extend 
to the youngeft Brother without a fpecial 
Cuftoni of the Place for that Purpofe. yinte 

Of the Nature of this general Cuftom the 
Courts of Law will take Notice without plead- 
ing fpccially. yinU 38. 
^, Special. But we read in our Books of oth^r fpecial 
Kinds of Borough-Englifh, of which the Law 
will take no other Notice than as they are fpc- 
cially pleaded. Jnte 43. 

Some of which rcftrain, and others extend 
the general Cufiom : 

Of the firft Sort arc, i. The Cuftom of a 
Manor in the Dutchy of C^r;?^^//, That an 
Eftate in Fee in the Lands Ihall go to the 
youngeft Son j but if in Tail, the Tene- 
ments (hall defcend to the Heir at Common 
Law: And this was held a good Cuftom in 
the Cafe of Chapman and Chapman, March 

54- ' 

^ ..^^ 2. In 32 Ed. 3. Jge Ri. it is pleaded. 

That in the Soke of j5. if a Man has feveral 
Sons by one Wife, the youngeft fhall inherit 
after the Death of the Father^ but if he has 
two Sons by different Venters, then the El- 
deft 



140. ^. 



deft Ihall inherit to the Father, and not the 
Youngeft. And this Cuftom is there allowed 
good, 

Thofe more extenfivc than the general 
Cuftom, are, 

i. That if the Tenant has no Sons, but 
feveral Brothers, his youngefl Brother Ihall 
inherit. Co. Litt. no. b. 

2. That the youngeft Sifler Ihall inherit. 
Co. Litt. 140. h 

Borough-Englifh cannot begin by the 
King's Grant at this Day. Ante 52. 

The Cuftom is not deftroycd by Altera- 
tion of the Tenure of the Land. Ante 65. 

It remains notwithftanding Unity of Fof- 
(efllon in the Lord. Ante 70. 

If Lands in ancient Demefne, defcendible^ 
to the youngeft Son, are rendered Frank- fee; 
yet the cuftomary Dcfcent remains. Ante 

73- 

Cuftom of Borough-Englilh in Copyhold 

Lands remains, notwithftanding the Copy- 
hold ht fevered from the Manor. Ante 74. 

If a Perfon dies feifed of a Remainder of 
Borough-hnglifh Lands, it Ihall defcend as 
the Land in PoflTeflion. Ante 78. 

The Ufe fliall follow the Nature of the 
Land. Ante 78. 

What Profits of a Fair or Market hblden 
on Borough-Englilh Lands fliall follow the 
Nature of the Lands. Vtd. ante 79. 

What Rents or Common, out of Lands 
in Borough-Englifli, Ihall follow the Nature 
of the Lands. Vid. ante 79, 80, 81, 82*, 

Tithes 



Tithes impropriate, ifluing out of Boroughs 
Englifh Lands, fhall go to the eldeft Son. 
Jnte 86. 

The youngeft Son (hall have an Attaint or 
Writ of Error to reverfe an erroneous Reco- 
very of Borough-Englifli Lands, ylnte 107. 

Caufc of Entry by reafon of Infancy, is not 
like to Conditions, Warranties, and Eftop- 
pels, which ever defcend to the Heir at Com- 
mon Law; but a fpecial Heir (hall take Ad- 
vantage of the Nonage of the Anccftor; as if 
Tenant in Tail of an Acre of Borough- Eng- 
lifh makes a Feoffment in Fee within Age, 
and dies, the youngeft Son (hall avoid it; for 
he is Privy in Blood, and claims by Dcfccnt 
from the Infant. Co. Lilt. 237. i. 

If a Man feifed of Land of the Nature 
of Borough-Englifh has IfTue two Sons and 
dies, and the eldeft Son, ie/ore any Entry 
made by the Toungeft^ enters into the Land 
by Abatement, and dies feifed, this (hall 
not take away the Entry of the youngeft 
Brother; for the Law intends that the Eldeft 
entered claiming the Land as Heir to his 
Father, and therefore the youngeft Son and 
his Heirs may enter upon him and his Heirs 
in Refpeil of the Privity of Blood, and the 
fame Claim by one Title. Co. Litt. 243. tf. 

The youngeft Son being fued or fuing 
during his Infancy for Borough' Englilh 
Lands defcended to him, fliall have his 
Age, or the Parol (hall demur, as in the 
Cafe of an Infant Heir at Common Law. 
Ante 108. 

If 



If a Man binds himfdf and his Heirs in 
an Obligation, and dies feifed of Borough- 
Englifti Lands, and Lands at Common Law, 
leaving two Sons, it feems they (hall be fued 
in the fam<f Manner, as if a Man has Lands 
by Defccnt ^n the Part of his Father, and 
others on the Part of his Mother, and dies 
without Ifiuc of his Body; in which Cafe it 
is faid, that the Obligee (hall have Jeveral 
Adlions againft the Heirs, and not joint; and 
if one comes and fhews the fpecial Matter, 
yet Judgment (hall be given againft him, but 
the Execution againft him (hall ceafe, till the 
Obligee has recovered againft the other, for 
that each having Lands by Defcent, one fliali 
not be charged with the Whole. 1 1 //. 7. 
12. ^. But this is only an ^^/V^r Opinion, and 2 Rep. 25 b, 
tho' it is certain that one Heircannotbe char- \^^* ^^^* 
ged alone, yet if they are feverally fued, it is ° * ^' 
difficult to conceive how one joint Writ of 
Execution can IlTue out of both Records. 
On the other Hand there will be no Incon- 
fiftcncy, if a joint Aftion be brought againft 
both Heirs charging, in the fame Count, one 
as Heir at the Common Law, and the other 
as Heir in Borough-Engliflij a Precedent of 
\?hich is in BrownL Ent. 180. 

If a Man is feifed of two Acres, one 
of the Nature of Borough-Englifh ; and 
binds himfclf in a Statute of Recognizance, 
or Judgment is given againft him in Debt, 
and he dies leaving two Sons, the Land of 
one alone fliall not be extended. Ante 117* 
And as the fame Scire facias fhall charge 
both Heirs in their feveral Rights with 

equal 



equal Reafon may the fame Declaration in the 
Cafe above. 

The youngeft Son is not Heir to take bf 
Purchafe an tftate of Borough-Hnglifh Lands 
limited to the Heirs of his Father, j^nfe 1 1 8. 
Otherwife if the Devife be to tljp Heir in Bo- 
rough-Englifh. Hid. 

The youngeft Son is not Heir to take 
Advantage of a Condition annexed to Bo- 
rough-Englifti Lands. JnU 119. Except it 
be a Condition incident to a Reverfion. JkU 
120. 

Where Words of Condition (hall be con- 
llrued a Limitation, in a Will of Borough* 
Englilb Lands, and where not^ vide ante 122, 
12 J. 

The youngeft Son is not Heir to take Ad- 
vantage of ar Warranty annexed to Borough- 
Englilh Lands, Ante 123. Nor ihail 
he be barred by fuch Warranty, Ante 
124. 

But he may be vouchecl, and in what Man- 
ner, vide ante 127. And in fuch Cafe may 
deraign the Warranty paramount. Ante 

120. 

The youngeft Son and Heir apparent coulj 
not endow his Wife ex ajfenfu Patris of Bo- 
rough Englifti Lands. Ante 184* 

It is faid, that if a Man has Lands in Bo-* 
rough Englilh, and feveral Sons, he (hall not 
therefore have the Wardftiip of his youngeft 
Son, becaufe by PoflTibility he may not con* 
tinue Heir -, as another Son may be born. 3 
R^» 38. ^. 6 Rep. 22. a. 

If 



If Copyhold Land of the Cuftom of Bo* 
rough Englifli be furrcndercd to the Ufc of a 
Man and his Heirs, who dies before Admit- 
tance, the Right (hall dcfcend to the youngeft 
Son. Ante 98. But if the Cuftom be only, 
that the Land of every Ttnznt dying fei/ed 
ihall defcend to the Youngeft, then the Eldeft 
Ihall be admitted^ in Cafe the Surrenderee 
dies before Admittance, jinte 98. 

Where, Copyhold L.ands of the Nature of 
Borough hnglifli being devifed to the eldeil: 
Son, Equity will fupply the Defedt of a 
Surrender to the Ufc of fuch Will, and 
where not, Jnte 99. 

Geo. Reeve, having Ifluc three Sons, fVtl", 
lianty George, and Charles, and being feifed 
in Fee of a Copyhold within the Manor of 
Hoe in Suffolk, which by the Cuftom of the 
Manor was defirendible to the youngeft Son 
of the Tenant dying feifed, according to 
the Nature of Borough Englifh, furrendered 
this Copyhold to the Ufe of himfclf and 
jtnne his Wife, and of his own Heirs, and 
he and his Wife were admitted accordingly. 
Afterwards 2 Jac. George the Father died 
ieifed, the Reveriion defcended to Charles 
his youngeft Son : Anne entered and enjoyed 
the Land for her Life, and afterwards 1 % Jac. 
Charles died without Ifiue; and in 6 Car. 
Anne died. The Sole Queftion was, whether 
William Reeve, eldeft Son and Heir at Law of 
George the Father, and Brother and Heir to 
Charles, who had this Reverfion as youngeft 
Son and Heir in Borough Englifli, or George 

the 
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thb middle Son fhojld have the Land. It 
was agreed, that if the Mother had died 
before Cbarles, and Charles furviving had 
entered and died without Iffue, then fVilliam 
fhould have bad the Land as Heir to 
Charles ; becaufe the Cullom of Borough- 
Englifli extends not to Brothers, unkfs there 
be a fpecial Cuftom found. But this being 
a Reverfion expeftant on an Eftate for Life, 
and Charles never beinc feifed of the Land 
in Poffcflion, but dying without Iflue in the 
, Life of the Tenant for Life, Brampfton Ch. 
Juft. and Berkeley Juft. argued ftrongly, that 
George the middle Son Ihould have it, as if 
Charles had never been ; for he fliall malce 
Title from his Father, and take by Defcent 
from him who had the Seifin of the Free- 
hold, and not make any Mention of him 
who had but the Reverfion expectant on an 
Eftate for IJfe ; for the Cuftom fhall be 
guided by the Rule of the Common Law^ 
and here was no Poffeffio- fratris ; and com- 
pared it to the Cafe of Brothers of the half 
Blood. But Jones and Croke Juftices held> 
that fFilliam the Eldeft had the belter Title; 
for in this Cafe, Charles the youngeft Son, 
being the Heir in whom it vefted by the 
Cuftom at the Death of his Father, it is an 
Inheritance fixed in. him, and the Cuftom 
' has its Operation and is fatisfied in him, and 
there is an End of the Cuftom, and none 
ihall claim after but he that is Heir to him ; 
and the youngeft Son only, who is in Effe 
at the Death of his Father, (ball have it by 
the Cuftom, and not any othcr^ who iball 

come 



tome to be yqungcft afterwards. ReiVf 
^nd Ma/Jier, Cro. Car. 410. fF. Jones 361. 
abridged in i Roll.^Abr. 624. Where Rolls 
feems plainly to incline tp the latter Opinion. 
But HoU Ch. Juft. fays, i Sbow^ 249. that 
the middle Son, in this Cafe, might intitle 
himfelf as Heir to his Father. And fo the 
fame Judge 6 Mod. 12a. Salh 244. in the 
Cafe of Clement and Scudamore approves of 
the. Opinion of Brampfton and Berkeley^ for 
that if the Opinion of Croke ihould prevail, 
it would beget Abundance of Confufion, 
but the other would fettle Things on a fure 
and lading Foundation. And the Determi* 
nation in the Cafe of Newton and Shaft 0^ 
I l^v. 172. I Sid. Q,6y. bears fome Refem- 
blance to the Cafe above. Cuftom of the 
Manor of Tinmouthy that if a Copyholder 
dies leaving no Son, but two or more 
Daughters, the eldeft Daughter Ihall have it 
only for her Life, and then it (hall defcend 
to the next Heir Male, deriving his Title 
through Males, or if no fuch, efcheat to the 
Lord} and likcwife, that after the Death of 
the Copyholder, his Wife fhall have it for 
Life. The Wife entered, and the elder 
Daughter di«d in the Wife's Life- time, and 
afterwards the Wife died; and the Court 
held the Cuftom good, and that the fecond 
Daughter fliould have the Land for her Life 
>vithin the Cuftom, for though (he was noc 
eldeft Daughter at the Death of her Father, 
yet (he was at her Mother^s Death, whofc 
£ftate was a Continuance of the Hufband^s 

y Eftate 



Eftate till her Deaths as in the Cafe of Free- 
Bench. 

Per Croke and Jcnes Jollices in the Cafe 
above of Retoe and Malfier, if a Man has 
Iflue a Son, and dies feifed in Fee of Land in 
Borough Englifli, his Wife enfeint of an- 
other Son, the Son in EJi (hall have it by 
the Cuftom, and the Son born afterwards 
ihall not deveft hinn, becaufe he was youngeft 
at the Death of his Father. But Brampfton 
?nd Berkeley '\it\^ the contrary: And, as it 
feems, with good Reafon ; for even cuiloma« 
ry Defcents, in their Incidents and Confe« 
quences, fliall be governed by the Principles 
of the Common Law ; the Rule of which is, 
that an Eftate vefting by Defcent may bedi* 
vefted again on the Birth of a Perfbn having 
a nearer Title. 
Cafes in E- Lutwycbe and LutwycbCy Cane. HilL 
quity inTime 8 Ge9. 2. 1734- A Caufe by Confent for 
^f^ordCkui- the Opinion of the Court ; wherein Taliof, 
Too^Znly ^^^ Chancellor decreed, that the late Mr. 
called F^. Lufwycbe*s younger Son (hould have his 
rijfer*s Rep.) whole diftributive Share of his Father's per- 
*76- ^ fonal Eftate, who died Inteftate, without 
bringing into Hotchpot a Copyhold at 7Vr»- 
bam-Greenj which being of the Nature of 
Borough Englilh defcended to him from 
his Father; for that fuch Eftate de/cended 
22 & 23 Car. is not within the Statute of Diftributions : 
2. 10. fed; 5. Though Jekyll^ Matter of the Rolls, had de- 
creed the contrary in the Cafe of Pxatt and 
Sec Fit% ib ^^^^^ • Which was thus. The late Chief 
^/ts,zsf! " Juftice Prati purcbafed a Copyhold in Bo- 
rough - Englilh, which was furrendered to 
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the Ufa of himfclf for Life, Remainder to 
the Ufe of his Wife for Life, Remainder to 
the Ufe of his own right Heirs; and was 
admitted accordingly, and died Inteftate, 
leaving feveral Children ; the Mailer of the 
llolls 29 May 1731, held, that the youngcft 
Son (hould not have hi^ diftributive Share of 
tfhe perfonal Eftate of his Father, unlefs he 
brought the Borough Engliihinto Hotch- 
pot. But this was afterwards reverfcd by 
^alhotj Lord Chancellor, who decreed as he 
had before in the Cafe of Lutwych^ and Lut^ 
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E H R A T A, 

Page 9. 1. 18. for •« the' read '* tbi$.''^?. ziA.6^ 

for «V5«" ««l "/^•"— P- «4- !• H- for " did n^l 
defcendy" read ** did not /i^M^defcend.'* — ^P. 490 
1. I. before " terretcnants," read " the." — ^P. 59* 
L alt- for " 569/' read " 589."— P. 73. 1. 7« fo' 
** eve/* read '« al/* — ^P. 74. 1. 18. for ** us" read 
*'at."— P. 86. 1. 25. dde " in."— P. 115, 1. 2U 

£, for " defcend" 'read •* come."— -P. 143. 1. 18. dele 
-••inter,"— P. ijz* 1. 24, for "whereof hulband/* 
read "whereof her hu(band«" — ^P. 175. 1. M. for 
*« it faid," read "it is faid,"— P.^179. at the fide, 

i^ for "whether by cuflom a dower," read *• whether 

the cuftomary dower." — P. 181, 1. 35, for " fecun- 
dam>" read " fecundum.** — P. 193^ 1. 32. for 
<* 625," read " 626."i-P. 200. 1. 4. for «* patriae** 
read *' patri".— P. 212. at the fide, for " releafe on 
confirmation" read ** releafe and confirmation ."•~- 
P. 250. 1. I. for "56" read " 55."— P. 260. 1. 18. 
for " matter," read " manner." — ^P, 282. at the 
the fide, for *• on droit" read *' fon droit." — ^P. 291. 
L 28. for ^'efchete a", read ** efchcte feit a." 
—P. 293. 1. 19. " for take tenement," read " take 
that tenement* "-*P, 297. L.3. for *'mect," read 
"*' wect.** 
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